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EXCERPTS FROM THE DEPOSITION OF EDWIN H. MORRIS 
UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


COLUMBIA BROADCASTING SYSTEM, 
INC., 


Plaintiff, 
vs. 
AMERICAN SOCIETY OF COMPOSERS, 
AUTHORS AND PUBLISHERS and 
BROADCAST MUSIC, INC., et al., 


Defendants. 


August 30, 1972 
10:30 a.m. 


Deposition of defendant Edwin H. 
Morris & Co. by EDWIN Н. MORRIS, taken 
by plaintiff pursuant to aotice at the 
offices of Cravath, Swaine & Moore, Esqs., 
One Chase Mannattan Plaza, New York, 
N. Y., before Richard Kaufman, a Certified 
Shorthand Reporter and Notary Pubiic of the 


State of New York. 


SOUTHERN DISTRICT COURT REPORTERS 


APPEARANCES : 


CKRAVAT! SNAINE & MCORE, Е505., 
Attorneys for plaintiff 
One Chase Manhattan Pl:za, 
New York, N. Y. 
ALAN J. HRUSKA, ESQ., and 
RONALD S. ROLFE, ESQ., of counsel. 


PAUL WEISS RIFKIND WHARTON & GARRISON, ESOS. , 
Attorneys for defendant: American 
Society of Composers, luthors and 
Publishers 


345 Park Avenue, 
New York, N. Y. 
BY: ALLAN BLUMSTZIN, ESQ., and 
HERMAN FINKELSTEIN, ESO., of counsel. 


LINDEN DEUTSCH, 2808. , 


Attorneys for defendant. G. Schirme: 


110 East 59th Stree-, 
Hew York, N. Y. 
DRUCAN, ESQ., of counse... 


SOUTHERN DISTRICT COURT REPOFTERS 
UNITED STATES COURT Hout 


rkr 
EDWIN H. MORRIS, calle. 
as a witness, being first duly swora by 
the notary public, testified as follows: 
EXAMINATION BY 
MR. HP'JSKA: 
Q Would you state your ac dress for tle 
record, Mr. Morris? 
A 31 West 54th Street, New York City. 
Q What is your present jcb? 
A ї am president of the Edwin Н. Morris 
Company and its affiliated companies. 
Jo you have an equity interest in Ldwin 
Company and its affilizted companies? 
Yes, I do. 
100 per cent? 
The principal companies, Edwin Н. Norris 


& Company, Mayfair Music, Melrose, are wholiy 


owned subsidiaries of which I an tle major 


stockholder. 

Q 51 per cent or more? 

A 70 or more. 

Q Are there any other significant 
stcckholders? 


A In the corporation? 


XXX 


SOUTHERN DISTRICT COURT RE PORTERS 
UNITED STATES COURT HOUSE 


rkr 4orris 


*** 


Brothers. 

Q In what capacity? 

A I was associated with the theater 
department for a briof time and when they acquired 
Witmark, 1 was tronsierred in there as the contact 

the Witmarks and Warner Brothers. 

e Was your job at Warner 3rothers that of a 
music publishing job? 

A Not at all. 

you became the operating head of 
Witmark i: 29 or thereabouts? 
is right. 


Could you trace your career from that 


In the following year, Warner acquired 
the Harms Music Company, DaSilva, Brown and 
Henderson; the Remick Music Corporation, New 
World Corporation and a number of their small 
subsidiaries related to writers of some reputation 
such as T. В. Harms, Jerome Kerns. The others I 
don't remember. 

0 And you became the operatina head? 
A No. At that time Herman Starr who was 
brought in to head the entire operation and also 
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was involved in the Brunswick Radio acquisition 


plus industrial films, so he was the head of the 


overall operation. Max Dreyfus, the head of the 


combined companies that they had bought was more or 
less the music head. That lasted for approximately 
a year and a half at which.time Mr, Starr was 
replaced -- he wasn't replaced, he was transferred 
to another area of operation and Max Dreyfus had 
submitted his resignation on retirement. 

I was then placed in charqe of the 
entire operation. That lasted until 1935, '36 when 
Warner withdrew their repertoire from ASCAP and 
I operated the music companies but ^ad nothing 
to do with the negotiations that they had with 
broadcasters. That period lasted approximately 
nine months. 

I then returned to my physical 
capacity as head of the operation until my 
resignation in 1939. 

Q Do I understand correctly there was a 
nine-month period only in which Warner Brothers 
had removed its repertoire from ASCAP? 

A I am committing that to memory, but I 
believe they returned to АЅСАР in September or 
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My only function then was to introduce 

Starr to these people and be an observer. He 
presented the arguments. 

Q What was the reaction of the writers to the 
Warner Brothers withdrawal? 

A Completely antagonistic, in every area. 
Even those writers I have not mentioned that were 
currentiy employed by Warner through me on the 
coast in the motion picture division were rather 
violent. 

Q Do you remember any specific points 
they made? 

A There were a number of pictures in 
production and there was no way of exploiting 
these pictures other than through the medium that 
broadcasting offered. In those days the reco: 3 


business was practically nonexistent from the standpoint 


of waching the public. So, your one medium 


that really had impact was through exploitation. 
So, the writers were very bitter. Cole Porter in 
particular with a show called Jubilee which opened 
in Boston at that time and had one very famous 
composition which later became Begin the Beguine, 
was highly incensed. 
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? Q Do you remember any other points 

, that the writers made here? 

4 A They constantly appealed to me to see if 
3 I could do anything and I was helpless because the 

е die had been cast and this is the way they were 

ш going. Mr. Warner himself was the one that decided 
, this with Mr. Starr which direction they were going, 
е and I was trying to do something for them with 

" product that was being released and the atudio 

ч also felt the medium of exploitation was being 

" denied to them. 

" Q Was there any expression by the writers 
M as to the loyalty to ASCAP? 

15 A Yes. 

10 Q And the move by Warners was really an 


17 act of disloyalty. 
18 A Yes. 

9 Q During this period, did Warner Brothers 
20 make some effort to license broadcasters to the 


21 performance rights in the Warner Brothers repertoire? 


2 A Yes. 

23 Q Do you remember what was ione 7 

24 A Starr had some men working for him in the 
25 field who contacted various broadcaster». They 
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did obtain some license. I don't know to what 


extent. I would say a rather small group. 


0 Was any effort made to license the radio 
networks? 
A I don't know if they had any meetings. 


To my knowledye, I didn't know what was taking 
place. 

Q ріс Warner Brothers hire additional 
people to att;mpt to sell performance rights to 
radio stations? 

A s I recall, Starr recruited some of 
the members 2f Warners own organization. They had 
field men of course who were selling in various 
areas. 

Q Selling sheet music? 

A 1 am talking about the picture 
business itself. Our people had nothing to do with 
any o^this. 

Q In other words, the publishing company 
recriited additional personnel from the motion 
picture arm? 

A Mr. Sterr recuirted people.As far a: 
che financial arrangements, I don't know. І 
remember they were on my payroll. 
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Q These were additional people brought 
into the operation? 

A They did recruit a couple of people 
in our organization who had experience in copyright. 
They were the only ones I remember. Ore name in 


particular, Victor Blau. 


Q I am having a little difficulty following 


the company lines on this. If you can sense my 
difficulty, maybe you could straighten me our. 

Was there a separate part of Warnur 
Brothers or separate subsidiary formed for the purpose 
of licensing performance rights? 

A Not that I know of, no. 

Q I had gotten the impression before 
there was one music publishing arn of Warner 
Brothers with perhaps a number of subsidiaries 
like these companies that were part of Warner 
Brothers such as the T. B. Harms, etc., under 
that arm. 

What was the name of that puLiishing 
arm of Warner Brothers? 

A Music Publishers Holding Corporation. 

Q The name Warner Brothers was not part of 
the company name? 
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3 Q And that was a separate subsidiary of 
Warner Brothers? 
5 A That is correct. 

6 о You were the operting head of that 


subsidiary? 


8 A That is correct. 

5 Q Aid there was somebody else in charge of 
10 licensing performance rights? 

" A That is correct. 

12 о | Was that somebody else -- that was 

13 Herman Starr? 

14 A Yes. 

15 Q Was he under you ir the line of 

16 organization? 

17 А No. I had no relationship in that 


M at all. Mine was strictly a ptklisher's function. 


T I was divested >f any so-called aıthority in the 
20 area in which he was operating. That was purely 
2 between Harry Waraer, the president, and Herman 


Starr. 


о 


He мав an employee, Starrwas, о? -- 


A Warner Brothers. 


NS ¥ B RB 


0 Not of the publishing? 
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That is right. 
Not of the holding company? 
А That is right. 
Q Basically, as far as yon can recall, 
the employees who performed the job of licensing 


performance rights, or soliciting broadcasters for 


performance rights licenses, were not employees of 


MPHC, but were employees of Warner Brothers? 
A That is right. 
9 The writers were concerned that MPEC or 
Warner Brothers vould not do as effective a job 
in licensing broadcasters as ASCAP had been 
doing; is that true? 
A That is true. 
Q Do you feel they gave the system a 
fair time to prove itself? 
MR. BLUMSTEIN: Can І have that question 
back again? 
(Question rea?) 
MR. BLUMSTEIN: When you say “they” 
o writers? 
MR. HRUSKA: Yes. 
MR. BLUMSTEIN: I will object to the 


form of the question. 
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You can answer, if you can. 

A in my opinion, it was quite obvious 
after the first two or three months that the Warner 
plan could not possibly succeed inasauch as it was 
obvious fromthe way the broadcaster conducted 
their affairs, that they were not in any precarious 
position so far as their operation and the writers 
constantly appealed to various members of \iarner 


Brothers to call it off. 


The succoss of licensing, as I mentioned 


before, was not successful to any extent, 

0 During this nine-month period? 

A That is right. 

Q You don't remember how many licenses? 

A I would say a wry small number, end mostly 
obs-ure, nothing of importance as I remember. 

Q Was the Max Dreyfus you referred to 
before as having been associated with Warner Brothars, 
the same Max Dreyfus that became associated with 
Chappell? 

A That is correct. 

Q Do you know when Max Dreyfus becane 
associated with Chappell? 


A In 1936. 
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Q Who within your organization at the 
time was the prime mover for the decision to with 
draw the Warner Brothers repertoire fron ASCAP? 

ES I must say Herman Starr was the one that 
convinced Warners of thea move. 

Q Do you remomber his reascns? 

A He didn't feel that ASCAP wa“ »erforming 
the function that would give the Warner grow» 
enough money and he felt because of the stre.;th of 
the writers and the catalog could obtain a better 
deal. 

Q Did Mr. Starr continue to believe 
that through this hiatus period? 

A As far as I was concerned, he was highly 
confident all the way. 

Q Di; Mr. Starr remain with the c. рапу 
after this rine-month period, after the decision had 
been made co return to ASCAP? 

A Yes, he did. 

4 For how long? 

A Until his recent demise which I think 
ws three years ago. I don't remember how long ago 
!t was. He was always with Warners. 


Q Okay, we are up to 1936 in your career - 
X ** 
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MR. HRUSKA: Yes. 
How was that finally settled? 

A I don't know the details of that. 
I just know that it was settled. 

Q ASCAP came down in its demands for a 
higher price? 

A I presume there was a meeting of the 
minds of the committees that were involved. As 
to what the terms were at that time, I didn't know. 

Q During this period of the strike, did 
you solicit any of the broadcasters to see if you 
could get them to take performance rights licenses to 
your music? 

A No. 

Q Why not? 

A I was an ASCAP publisher and I had no 
where to go. All ard during that period was 
believe it was possible thateventually this 
thing would be settled and I acquired a few small 


companies to more or less bolster what I started 


with, but I had no contact with anyone in any 


area of broadcasting. 
Q Did you have the feeling it would have 
been disloyal to ASCAP during this period to 
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break the line, as it were, anû solicit the 
broadcasters? 

MR. BLUMSTEIN: I will object to 
the form of that question. 

You can answer. 

A I don't believe the question of loyalty 
enters into it. It was just that that was the 
one area understood and knew, ASCAP, and I just 
felt I had to sit it out and wait until things 


were resolved. 
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Q You think it was in the best interest of 


your company tc have the broadcasters deal with 
ASCAP rather than with the Edwin H. Morris Company 
directly? 
MR. BLUMSTEIN: Object to the form of that 
question, too. 


You may answer. 


A I believe that any negotiations would be 
beter handled with an organization rather than me as an 
independent. 

Q Why? 

A His story had proven to me they didn't need 
me. I can only go by my exp “іепсе what had happened 
back in '35, '36. A small operation like mine vas 
of no importance to anyone. 

Q The broadcasters were using public domain 


music at the time, weren't they? 


18 
A Yes. 
19 
Q Didn't you think some broadcasters might have 
2 
been interested in using your repertoire? 
21 
A I didn't know them. I had no contacts. 
2 я 
Q What writers did you have at t it time? 
B 
A Actually I didn't have any writers under 
м | 
contract. Johnny Mercer, about that time, had 
25 
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returned to California as an independent and I had a 


3 number of traffic writers, so to speak that were 


4 coming in and it so happened I had a couple of 
5 songs that were doing quite well when this happened, 
6 but they were not contract writers. My firm was too 
7 young to be in that position to subsidize or have 

8 writers of any importance. 

9 Q Suppose there was a music strike today, 

10 the same thing that happened in the early 19408, would 
Т you solicit any broadcasters today in an effort 

12 to get them to take performance rights licenses to 

13 musical compositions in your repertoire? 

14 МЕ. BLUMSTEIN: What до you mean by music 

T Strike? How did it come about? 
T Q Let us assume the broadcasters all can- 


celled their ASCAP licenses and they refused to dea) 


10 with ASCAP. 
: 10 Woula you solicit any braodcasters for 
7 20 direct licenses? 
* A I can only put it the other way. Would 
they solicit me? 
" Let us assume they did. 
" A I would have to iisten to the proposition. 
: Q But you wouldn't go to then? 
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No. 
Why not? 

A Because I don't believe I have any strength 
in that area. I don't think there would be any 
reason for me to do it. 

Q You would be in a position where you weren't 
getting any performance rights royalties becuse 
they weren't using yovr music and if you were 
successful in getting broadcasters to take direct 
licenses to your music, you would be getting some 
revenues. 

Why wouldn't you try to get them t: take 
direct licenses? 

A Т don't believe that would be the éirection 
I would be inclined co go. 

Q Why not? 

A Simply because I believe that the organi- 
zation of ch best represents the interests of the 
writer and myself. 

Q And you would like to see tht broadcasters 
return to ASCAP rather than go the route of bypassing 
ASCAP, getting direct licenses? 


A For one, I don't believe I can a*ford what 


would be entailed in that kind of deal ng because 


ЖҰЖ 
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93: 


give you all the details you want and we will do it 

on a sheet and send you the sheet at the end of 

each quarter and we will send you a check for what we 

used pursuant to the deal we made ani you trust us. 
Does that strike you as a sensible position, 

one you would be likely to' accept? 

A I would have to have the proposition before 
I can evaluate it. 

Q What other facts would you like to know? 

A I assume it is a matter of economics to 
some extent. 

Q Let me make it easier. Let us say that the 
price that CBS is willing to pay you is the same 
price in effect you are now getting from ASCAP in 
distributions when CBS uses your music? 

A No, I consider there is a moral obligation 
here to the writers with whem I am in partnership 
with and I couldn't possible entertain anything of that 
kind. 

Q The money would be the same. I am having 
difficulty understanding that. 


A The very structure of what I believe would 


no longer, to ne, Gist, so I can't see that. 


Q I guess what I am really asking you, Mr. 
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Morris, is, what is the structure of what you be- 
lieve? 

A I believe in ASCAP because of my experiences 
over the years and it seems to be the only practical 
way for all elements to do business. 

Q So you would approach any negotiations with 
a broadcaster or a network like CBS with a great" 
hesitancy to enter into a direct licensing trans+ 
action? 

A I believe that would be the end of the road 
for me as a publisher. 

Q Do you think other publishers feel that 
way, other ASCAP publishers? 

A I don't know what other publishers feel. 
That you will have to ask for yourself. 

Q We will. 

MR. BLUMSTEIN: Can we take a few 
minutes? 

(Recess.) 
BY MR. HRUSKA: 

Q I guess wc were up to the point at which 
the music Strike, what we have been referring to 
loosely as the music strike, was settled. 


Can you continue the tracing of your career 
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have not entered ínto contracts? 

A No. 

Q Do you get exclusive publishing rights with 
respect to particular compositions or are there any 


situations in which you plus one or more other 


publishers would have publishing rights with respect 


to a particular composition? 

A Yes. There аге two categories. Sometires 
a song is brought to us that already hus an obligation 
with another and we have a joint publication, or w^ 
administer. This is not done often, but there have 
been cases of that kind. 

Q Are you familiar with the AGAC form of 
publisher-writer contract? 

A Yes, we use it. 

Exclusively or generally? 

A I would say generally, the largest percentage 
of our contractz are that form. 

Q This would be true of all the three categories 
of writers that vou mentioned. 

A If the writers are members, obviously that 


contract is used, and we find that a good desl of the 
traffic we have were our members, occasionally we 


will have writers where that form is not used, but 
the terms of the contract, I will say this, are 
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virtually the same. 

Q Would that be true specifically with respect 
to the AGAC provision on requiring the consent of 
writers to the issuance of certain types of direct licen- 
ses by publishers? 

MR. BLUMSTEIN: Could I have that reread? 
(Record read.) 
MR. HRUSKA: Let me reword that question. 

Q Do all or most of your contracts with writers 
which are on forms other than the precise AGAC form, 
require you, as publisher, to obtain the consent of 
the writer before issuing direct licenses to the 
writers music? 

А What specifically are you referring to? 

Q Well, the AGAC contract has a couple of 
provisions for J, K, and L; J, K, and L, which 
relate to the obligation of the publisher to obtain the 


writer's consent before issuing a direct license to var-- 


ious categories of ugers or in respect of various types 


of uses. 
A So as far as ve are concerned, I do not 
beliove the other form of contract we use would include 


that paragraph. 


Q But you are not sure? 
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A No, I am not. 


As to L&M, unless I check my records, I would 
not attempt to gíve an answer to that. 

Q Could you give an answer, to the effect of 
the concept, аге these non-AGAC agreements you have 
with certain writers, agreements which impose upon you 
as a publisher some obligation to obtain writer 


consent before the issuance of direct licenses or any 


type of direct licenses? 

A I believe I would be correct in saying that all 
the restrictions that apply bere would not apply in 
that form. 

However, ‘here is an obligation on our part 
to publish and exploit. These are basic in the contract. 
I can't. expand on that without reading, but those I 
know are primary requirements of the writer when we 
negctiate. 

Q But you don't recall specifically how these 
non-AGAC contracts handl« the matter of consent, writer 
coasent? 

A No, I am not certain of that. 

ЧЕ. HRUSKA: In liyht of that answer, would 


you wish, Mr. Blumstein to reconsider the question of 


producing these forms of writer-publisher agreements? 
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MR. BLUMSTEIN: Wo, 1 will not reconsider my 
position in terms of producing the entire agreements. 

l think as I said before, I think there is no problem 
about producing provisions in those agreements which 
relate to the specific subjects you have been asking 
about, and if you ask me if we will produce those pro- 
visions in excerpted form, the answer is, well, we 
will. 

MR. HRUSKA: You would undertake to go through 
all the contracts and produce all the variations on that 
type of provision? 

MR. BLUMSTEIN: That is a good question, be- 
cause I don't know how many contracts there are. 

MX. HRUSZA: That is why I think it would be 
so much simpler to produce the coatracts and let us 
do that work for you. 


MR. BLUMSTEIN: І think the best thing to do 


MR. HRUSKA: ~- is hold it for your objections. 
MR. BLUMSTEIN: Мо, until I lave had a 
chance to confer with Mr. Morris and find out what the 
nature of the task may be. 
Q Did you tell us that most of the writers 


with whom you have agreements were AGAC members? 
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А Тев. 

Q Here is a question or series of questions I 
asked Mr. Brettler and I would kind of like to put the 
same questions to you to see if there is iny difference 
in the operations, and the way I did this with him was 
to suppose that a new writer who has just PAN off 
the ground, so to speak, but had severed relat'onships 
with any prior publishers that he had dealt with, came 
to you with say four or five new songs which you taought 
were commercially exploitable. 

Could you give us an idea of the steps that 
you would go through with that man and that music so 
as commercially to exploit that music? 


I take it you would start with a contract? 


A The contract generally would ask for an 
advance. I mean he would ask for an advance, for either 
single composition or as you say four or five. This is 
a matter of negotiation. 

Q That would be advance against royalties? 

A Yes. The form of contract will depend upon 
whether we agreed on the form. He may not be a member 
of this organization. 

Q Of AGAC? 

A Yes, but he may want that form. I have no 
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if we give you a protective order that you will 
give us the information? 

MR. BLUMSTEIN: First of all, I think 
you probably already have it or you can get it 
easily from ASCAP. 

MR. HRUSKA: I don't know that you can 
break it out from those reports. 

MR. BLUMSTEIN: Let's talk about it 
when we get finished here. 

MR. HRUSKA: All right. 

BY MR. HRUSKA: 

Q Were you ever approached by any repre- 
sentative of the Minnesota Manufacturing & Mining 
‘Company which we shall call 3M, with respect to 
the possibility of your granting 3M a performance 
rights license to one or more wusical compositions 
in your repertoire? 


A We were approached by 3M a number of years 


Q Do you remember when that happened? 
Does 1964 ring any bells? 


A It's a number of years ago. I don't 
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Who approached you? 


A I was not approached by the person. 


He approached my office and my staff, or my 
comptroller who relayed the information to me. 

Q That is Mr. Gerson? 

A Yes. 

Q Mr. Gerson talked to yo. about the 
approach that had been made to him? 

A Th & is correct. 

Q What did he tell you? 

A We didn't do any business because we 
didn't want to. 

Q Why not? 

A I had heard they had been doing 
business with some of the publishers and while it was 
more or less street taik, I had no conversations with 
the other publishers and I didn't respond to what 
they had suggested to Gerson. Of course now it'n 
from memory, I can't remember wnat it was, but it 
wasn't anything that appealed to me. It was very 
small, as I remember. 

Q What was very small? 

A The amoun. of money involved. 


interest us. 
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Q Are you sure that the 3M representative 
had quoted specific terms to Mr. Gerson? 

A I believe so. In memory, I would say 
that Mr. Gerson discussed it with me and 
our decision was not to proceed. 

Q Were there any further discussions with 3M 
after that initial approach to Mr. Gerson? 

A No. 

Q In other words, you responded back to 
34, we have no interest, we don't want to discuss 
it any more? 

A That is correct. 

Q As a result of that, the Edwin H. Morris 
Company did not receive any royalties from 3H 
on the 3M -- in connection with the sale of the 
3M tapes; is that right? 

A That is right. 

Q And you thought that situatic. was beter 


than receiving some royalties from 3? 


A The amount involved didn't interest us. 


Q But you don't remember what the amount 


A No. If it had been important, I would have 
remembered 4t. 


** Ж 
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2 cover any expenses associated with the licensing of 3M? 


3 A Who does business that way? 
4 Q You expected -- 
A I am not in business to cover expenses. 


I didn't think their offer was wortiwhile. 
Q But you expected the offer vould yield 


8 more money to your company than the expenses of the 


9 licensing? 

10 R I don't follow that. 

" Q It would have been a profit making trans- 

i2 action had you entered into it? 

13 A When you are dealing in pennies, that is not 

14 much of a profit. 

T Q Were you dealing in pennies? 

" A As I remember, there was small money in- 
volved. 

17 

m Q Pennies? 


A When I say pennies, that is a tem, 
It certainly didn't involve any money. It seemed 
to me that the sole purpose of tne people that did 
business was exposure of their material and that 


wes not something that I was interested in. 


Q Do you recall if there was an offer by 31M 


of a minimum number of Morris compositions to 
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be included on the 3M tape? 


A I don't recall but I presumed that would 
have been one of their offers. 

Q Do you remember the name of the 3M 
representative who approached Mr. Gerson? 

A No. 

Q Would Allen Arrow -- 

A Allen Arrow I have wet. I don't krow whether 
it would have been Allen Arrow or somebody directly 
from Minnesota Mining. I don't know. І had no 
contact with him myself. 

Q Do you recall whether the offer of a 
guarantee by 3M to the Morris Company was a part 
of the discussions -- 

A To do what? 

Q Do you recall whether 3M had offered to 
guarantee Morris Company 4 certain amount of money? 

A I have no recollection. 

Q Did you ever attend an ASCAP board meeting 
at which it was announced that Shapiro, Bernstein 
and Leeds had given direct licenses to 3M? 

A I heard about it. I don't remember being 
present at that particular meeting. 


Q What did you hear about it? 
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A I have just heard that they had made a deal. 


Q Did you hear of any reaction of people 
at that meeting to the announcement of such a deal? 

A No, X didn't. 

What was your reaction to it? 

A My reaction, they were free agents. They were 
entitled to do as they pleased. I just didn't see it ` 
the same way they did. 

Q Suppose 3M approached you today and offered 
you а guarantee of $50,000 for the use of 30 Morris 
compositions in a new series of tape. ‘ould you 
discuss that prospect with them? 

A Of course. 

If the guarantee were 10,000, you wouldn't? 

A This is in the realm of fantasy. Let us 
talk about what is practical. You give me from 50 to 
10, what do you expect m. to say? 50 and 10 are 
quite different. If they were prepared to offer 
50 then you go into 10, how do these two things 
relate. 

Q Suppose they offered 10, would you want 
to keep the negotiations open and see if you could 
better their deal? 


A I would like to find out what they are 
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proposing. I don't shut the doors to negotiations 
if it makes sense. When you say 50 hen you say 10, 
it's really quite a difference. 

Q If they started at 10, you wouldn't shut the 
door to the negotiations? 

A Let me put it this way. I always listen to a 
man that wants to come in and discuss a proposition. 
Q You didn't listen to the 3M company when 

they wanted to come in and discuss the proposition 
in 1964? 

MR. BLUMSTEIN: Are you saying did he 
listen or didn't listen? 

MR, HRUSKA: We already established that. 

MR. BLUMSTEIN: I don't think you es- 
tablished that. 

A Harry Gerson listened to them and related 
the information to me. It was nothing of any 
importance, though I don't recall what it was now. 

Q Do you know that Shapiro-Bernstein got a 
guarantee from 3M of $30,000? 

A No, I didn't know it at all. I have no 


idea. 


/ 
Q ote 3M offer Gerson $30,000, you would 


have talked to them? 
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А Probably, but nothing like that ever came 
to us. 

Q Wasn't there another factor here, Mr. Morris, 
in your refusal to continue these negotiations with 
3M? Didn't you have the feeling that it is against 
the interest of publishers to issue direct licenses 
and that users ought to go through ASCAP? 

MR. BLUMSTEIN: Object: to the form. You 
may answer. 

A I didn't think of it in these terms. 

The answer is, no. 

Q On reflection, wouldn't you think of it 
in those terms? 

MR. BLUMSTEIN: Objecticn to the form. 


A Reflection upon what, the amount of 


money involved or the principle? 


Q The principle. 

A I can't answer that because something of that 
kind has never taken place. 

Q When ASCAP enters a field, when they are 
engaged in the practice of issuing licenses, 
negotiating lícenses with respect to a particular cate- 
gory of users, do you think ASCAP publisher members 


ought to attempt to negotiate direct licenses to 
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those users, with those users? 
A I have to know a specific case before I can 
say yes or no. 


Q How about the Columbia Brcadcasting System 


Television Network? Do you think publishers ought 


to attempt to issue direct licenses? 

A What price? 

Q Whatever price they can get. 

A If they are talking money, my doors are 
always open. If ycu are suggesting for the moment 
what I would say to that, I would say no, but 
I would obviously talk to anybody that represented 
Columbia. It is a big operation. 

Q Why would your answer at the moment be no? 

A Because there is nothing specific in what you 
said. It is just conjecture. 

Q It is a matter of principle? 

A I don't go by that. 

Q I have to say your reaction to the 3M : - 
approach strikes me as very strange, the immediate 
shutting of the door to any possible future — 
ments of those negotiations. There had to be somethin 
else in your mind other than the specific dollar figure 


mentioned by 3M. I say that particularly because a 
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lot of publishers eventually went into this on 
specific dollar figures which they thought were 
very attractive. 

What else was in your mind in closing that 
door on future negotiations? 

MR. BLUMSTEIN: I-will object to the form 


of just about everything that you said. 


I suggest you save your characterizations 


of the witness' testimony for another forum where 
it is appropriate and could you please try to reframe 
the question in proper form. 

Q What else was in your mind? 

MR. BLUMSTEIN: If anything. 

A There is never anything kher than that 
one exposure and what was offered was not of inter- 
est. 

Now may I say something? 

Q Yes. 

A You sa; Shapiro-Bernstein was offered $30,000 
or got $30,000. I never heard this. 3M never ap- 
proached me or anyone I know of with these kind of 
figures. I don't know. When you are talking 
small money against $30,000, don't you think some- 


thing is different? I didn't shut any dcors. 
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They never cama to me with anything that I con- 
sidered of any importance. 

A Xn your discussion with Mr. Gerson regard- 
ing the 3M approach, was there any discussion at all 
about loyalty to ASCAP? 

A i am not in the loyalty business. І am 
in business so as I think are most people and have 
a practical approach to businesa. I never signed 
a pledge of any kind. That is not my business. 

It is a matter of economics, what I feel is good, 
constructive and healthy for my business. 

A Don't you know that a lot of music 
publishers were good and mad about Shapiro- 

Bernstein and Leeds breaking the line and issuing 
direct licenses to 3m? 

A I never had ary conversations with anyone in 
that гедагі, possibly because I was remote and not in 


the center of what you are saying. It could have 


well. been that they had an advantage deal. Thet was 


up to them to decide, but I didn't hear any $30,000 
in my office nor had I heard anything even related 

to that, so i can't answer something that didn't take 
place. 


A Don't you think that direct licensing by 
* ЖЖ 
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Can youetist in that sort of world? 


A You are asking for something that I can't 
answer in that form. 

Q Don't you believe that for music publishers 
to enter into a rash of direct licensing undercuts 
ASCAP and operates to the disadvantage of music 
publishers in general? 

MR. BLUMSTEIN: Objection to the form. 
You may answer. 

A I don't understand that. What does that 
mean? 

Q You believe that ASCAP's performance of the 
licensing function in in the best interest of music 
publishers, right? 

A As it exists — 

Q That ASCAP's performance of the licensing 
functions as ASCAP now performs that function is in 
the best interest of music publishers in general and - 
the Edwin Н. Morris Company in particular? 

A I do. 

Q Why do you believe that? 

A History. I can relate to the past what 
happened, As an individual, it is quite different. 


Q When you say history? 
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I have been through this. 

Q But there has never been a different history? 

A What do you mean? You mean different 
from the one I have experienced? 

Q Right.  ASCAP has always licensed, 
generally, for music publishers? 

A They didn't for a period of time with the 
company I was associated with. 

Q You are talking about the music strike? 

A Yes. I am talking about the withdrawals 


c* Warner's catalog, which to me is history and 


an object lesson. 


Q History teaches you that it is better 
for ASCAP to perform this function. Does it 
also teach you why? What are the reasons, the 
economic factors at work here? 

A I believe it is healthy and justified as it 
operates today. 

Q For music publishers to engage on their 
own in direct licensing transactíons is inconsistent 
with ASCAP doing it for them, right? 


MR. BLUMSTEIN: Is inconsistent? 
MR. HRUSKA: Yes. 


MR. BLUMS TEIN: I will object to the form 


X ЖЖ 
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into the future. I don't know what it would be. 
A You just said you thought it was better 


from the standpoint of both publishers and 


broadcasters if ASCAP handled the licensing? 


A I said it seems to be normal, orderly and 
intelligent. 

Q But you also said when I asked you why 
it is better from the broadcasters’ star point, that 
they would have all those difficulties. 

A I am assuming they may have problems, 
I don't know. 

Q In any event, it is better from the stand- 
point of music publishers in general, right? 


A Аз it ista? 


О So that for music publishers to engage 
in the direct licensing would worsen their position? 
А As an industry, I don't know what the 
result would be. I just couldn't contemplate. 
Q Wnat is your business judgment? 


A My business judgment is it would be 
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disastrous for me. 
Q For these reasons, wouldn't you approach a 
possible direct licensing situation with a good deal of 
apprehension in terns of the possibility that this sor! 
of thíng, direct licensing, could spread and 
ultimately act to the disadvantage of music 
publishers aná the Edwin E. Morris Company? 
A I don't know where it would lead or what 
it would be. I can't tell. 
Q Wouldn't you be concerned about it as a matte: 


of business judgment? 


A I believe I would be concerned, but I can't 


predict what the outcome would be. 

Q Of course no one could predict. People 
can only form their own best business judgments 
and yours would be that this could represent a 
problem? 

A Yes. 

Q Didn't something of this sort of 
thinking enter into your disinclination to pursue any 
sort of negotiations with 3M after that initial 
approach to Gerson? 

MR. BLUMSTEIN: Object to the form. 


You may answer. 
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^ It was not a matter of pursuing anything. 
There was just no further talks. There was never any 


proposition brought to us beyond the initial 


conversation which we weren't quits interested im 


Q do you think it is an' stake for music 
publishers in general to enter into direct licensing 
transactions with companies like 3м? 

А If that particular publisher sees an ad- 
vantage in what he does, that is his business, not 
mine. 

Q Isn't that a short-range consideration? 

MR. BLUMSTEIN: Isn't what? 

Q The immediate dollars and cents generated 
to a particular publisher in a particular direct 
licensing situation as opposedto the long-range 
problem of music publishers on a large scaie basis 
entering into direct licensing transactions with users; 

A What you are saying, these two things are not 


related? 
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They are related except that -- 
You are comparing 3M with broadcaste-"s? 

Q What I am suggesting is, the short range 
advantage to a particular music publisher in a 
particular direct licensing situation is far out- 
weighed by the long range potential and díisad- 
vantage which would arise in the event many 
music publishers entered into many direct li- 
censing transactions with many users? 

MR. BLUMSTEIN: I object to the form. 
You may answer. 

A That covers so many different things 
that I can't possibly answer anyting like that. 

Q Didn't you have the feeling that the 
publishers who entered into direct licensing with 
JM were not really taking into consideration these 
long range problems? 

A Now that you have told me they received 
$30,000 they were doing what they thought was best 


for themselves. 


Q In the short range, but didn't you think 


they were failing to take into consideration the 
long range problem? 


A I don't think they thought of range at 
all. 


Morris 


They thought of the immediacy. 

Q Not what they thought, what you thought, 
what you think now. 

А What I think nov? 

Q Yes. 

A They were serving their own interest and 
that was one of those things that they thought vas 
good for them. 

I don't see that 3M, if the $30,000 figure 
happens to be a fact, could take publishers of 
equal importance all through the industry aps 
give them the same thing. 

That may propose and present an entirely 
different picture of the entire operation. 

Q That $30,000 figure strikes you as 


high? 


^ I don't know what was involved, but I say 


in comparison to what I generally heard as to 
their offers, this is quite different. 

Q Quite higher? 

B Higher than what I beard. I didn't hear 
any specific figure but it was always small money. 


MR. HRUSKA: We will see you tomorrow 


* * 
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cassettes as well. 


3 [e] And you are interested ín that business? 


A Yes. 


But you were not interested in the 3M 


Q 


business? 


A Yes. 


Q 


Why was that so? 


9 A Because it didn't involve the same 
s 10 type of business. 
11 2 But how did you know that unless you 


12 found out from 3M how far 3M was willing to qo? 

13 A I only know because of what ultimately 
14 became common gossip in the trade. 

15 0 Mr. Morris, going back to your first 

% knowledge that 3M had approached the Morris Company, 
17 at that point you did not even get from 3M any 

18 specific dollars and cents dfer nor did you pursue 


19 negotiations with 3! to see how far 3M would go in 


terms of dollars. 
Why didn't you do that? 
A The pursuit. should have been from them. 
MR. BLUMSTEIN: I will object to the 
form of the question. 


Go ahead and answer. 
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A If they were interested in licensing 


and they thought my catalog was of sufficient 


importance, it would seem to me a good commercial 


approach would be to come in with the proposition. 
You have told me they made deals, 

far transcending anything that I have ever heard 

of before until I entered this room. 

Q There must be something I don't 
understand about this business, Mr. Morris, because 
it just strikes me as very odd, and I would like 
if you possibly could to remove this odd impression 
for a music publishing company which is in the 
business of among other things, licensing mechanical 
rights, to refuse do, or to decline, if you will, 
to go forward in sone fashion with a prospective 
customer like 3" arter 3M has made the initial 

epprcach to you whica evinced their interest in 
licrnsing your music? 


MR. BL'MSTEIN: I will object to the 


Go ahead. 
A It's impossible far me to answer a 
question regardiny what you are talking 


about without having direct contact with these 
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people myself. Anything else would be hearsay, 
even from Gerson. It could be a nebulous 
conversation. 

Let me say this. We are not interested 
in turning people down, that is our business. 

Q Exactly. That is what strikes 
me as being so odd. 

A Wouldn't it impress you if 3M was very 
serious about doing business with a rather 
important publisher which I consider myself, that 
they would pursue it? Such was not the case. 


Q They approached you, they were the 


first, tiey broke the ice, they came to you? 


A Yes. 

Q Doesn't that in and of itself indicate 
to you that they had a live interest in your 
catalog? 

A “8 I say, not having been present 
at the conversation, I don't know how live it was. 

Q If an employee of yours, a responsible 
employee like Mr. Gerson came to you and said 
he had been approached by the Minnesota M- `- 
facturing and Mining Company because the, it to 
put out a tape cartridge and wanc to use some of 
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our songs, wouldn't that indicate to you that that 


3 company had an interest in your catalog? 

4 A I presume. 

$ Q So right then and there you know yóü have 
6 a potentíal live customer, isn't that so? 

7 A If he is potentially live, the fact that 


8 Mr. Gerson didn't agree to whatever the subject of 
9 conversation was doesn't mean that htey would be that 


10 easily defeatei if we had something that they 


i wanted. 

12 Q EtLsily defeated by what? 

3 A P" his saying no or whatever. I haven't 
14 had any deta:.led conversations with w. Gerson in 


15 some time. I can't be very explicit as to what 


16 his reaction was to them other thar. getting a 


17 verbatim reiearsal of that conversation. I can't. 
18 Q Can yor remember any other incident in 
19 the past i» which you were approached by some 
20 potentia. customer, like з record company, with 
21 respec’. to a mechanical rights license -- 
> let ve read you this out of Alle: Arrow's 
2 tes Imony -- do you know Mr. Arrow? 
| м A I met him at the meeving at ASCAP. 
>, Q Is that the only time you met him? 
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A le refreshed my memory I had met him on 
one previous occasion. I believe he was associated 
with tir. Orenstein who represented Frank Loesser 
who was also a partner of mine and a friend. 

0 Would you say Mr. Arrow has a qood 


reputation in the music business? 


A I couldn't answer that. 

Q Have you heard of anybody speak ill of 
Mr. Arrow? 

A I have no knowledge of Mr. Arrow in 


any respect. 


9 Do you know iir. Arrow is a lawyer: 
A Yes. 
Q This is the testimony Mr. Arrow gave 


under oath in his deposition and I am reading fron naqe 
235: 

"Q Can you recall what exactly Mr. Gersor 
told you and what you said to him during that 
telephone conversation?" 

This was the telephone conversation 
cnet Arrow said he had with Gerson regarding the 
possibility of 3M licensing compositions in the 
Morris caiziog. 


Tias is Arrow's answer: 
X * 
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Q I am not really asking you for that. 


no details. 


I want to know whether its true that the sole 
reason you did not really consider granting any 
form of license to 3M, was because the amount of 
money involved was too small? 


MR. ELUMSTEIN: Objection to the 


A I woulda say the amount of money did 


not interest us. There was no offer of anythir; 


other than what was generaliy known 1л the „dustry to 


be very small monies. 
Q For you to say that the amourt of money 
was too small, necessarily means that vou Lad 
some idea at the time what the amount of mon2y 
was. 

№. Let me put ít tais way: 

The amount cf money and the number of 
so-called outlets that they may have in homes 
didn't seem to me or to Gerson T presume, to be of 
any magnitude. 

Q And you газе that on figures mentioned 
by 3M о: figures heard around in the industry, 


street talk? 
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A I would have to say there were no 
figures mentioned other than it was rumored it 
was a small deal. Gerson's conversation with me, 
it was unimportant, financially. 

Q Based upon the rumors inthe trade? 

A When I say industry, a few publishers 
may have discussed it at differenc times. I 


have never been present at one of those. It's pure 


hearsay. 
Q You are not basing this on any fiqures 
3M menticned. You are basing it on what was 


genzrally understood in be trade or among these 
publishers at the time? 

A Possibly people that Mr. Gerson had 
discussed it with, I don't know. I never had any 
discussions with them. 

Q Did you suggest to Gerson he ought to 


get some specific figures from 3M? 


A No. 

Q They didn't interest you? 

A I didn't say that. 

Q Why didn't you suggest it? 

A 3M never came back to discuss anything 


beyond those conversations that you have now told 
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me that Mr. Arrow made in his telephone conversation 
with Mr. Gerson, so I have. no knowledge of whether 
this was negotiable or whether it was a discussion 


that could lead beyond what I heard. 


Q Weren't you curious to find out, though, 


how far 31 might go? 

A My curiosity couldn't be aroused 
because I was not involved to the extent of 
knowing that much about it. 

0 Wasn't ir. Gerson curious? 

N I don't know, I would have to ask Mr. 
Gerson. 


Dicn't he express to you some curiosity 


No. 
Have you ever pursued any record company 
to find out how far you could drive them in a 
bargaininL, process? 
A Thwt is an entirely different 
situation. 
Q у? 
А Because a record company, the market 
is entirely different. The success of a song on 


a record is pretty well know. A hit is a hit. 
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You have a track pattern, so to speak, with 
companies, with artists and the importance of a 
copyright. This is one of the mainstems of a 
publishing company and its income, so the pattern 
is not new. This has been over the years. 
This is from established sales that are more or 
less well understood. 

We can't predict the number of sales 
but we do know if Columbia has a hit with us, it's 
reasonable to expect because of the quality of the 
song, the artist and whatnot, that this will 
bring a substantial return. 

9 And you believe the 3M project would 
not be a substantial return? 

A I have no way of knowing other than 
I can only go by what is known in the trade as our 
normal way of doing business and that is 
through the mechanical companies, or the record 
companies. That is their business and their 
life and it's also part cf ours. 

0 The thing that stillstands out here, 
Mr. Morris, is that you had nothing to lose by 
pursuing negotiations with 3M or by attempting 


to get 3M inte your place of business and attemptiac 
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to negotiate with them to get the best price they 
would offer. 
On the other hand, you did have something 
to lose by not doing that? 
A That. is a matter of opinion. 


MR. BLUMSTEIN: Let me object to the 


Go ahead. 

A Mr. Hruska, yesterday you told me that 
Shapi-o-Dernstein received the sum of $30,000 from 
34, am I correct? 

Q Yes. 

^ And that other companies, I presume 
you have not examined them at this moment, but 
the nature of their catalog is such that it would 
be reasonable for me to expect not knowing because 
this is my first knowledge of this, that even 
monies in excess of that could have been obtained 
and publishers of lesser importance could have 
received some percentage near to that. 

I am a businessman. Mr. Arrow is a 
lawyer representing a substantial company. You 
are going to sit and tell me he had a phone conver- 


sation with Harry Gerson. If he thinks the Morris 
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catalog is of value and may I say here with no 
criticism of Shapiro-Bernstein, with my activity, 
if he was serious in his negotiations, phone 
conversations, anything of that kind, would have meant 
nothing to a man who wants something, so I don't 
agree at ail on your premise that we turned him 
down. We simply turned him down because he came 
up with nothing that was of anv sourd value. 
о Is your catalog as wood аз . Shapiro- 
Bernstein's catalog? 
А In my opinion, but it's my biby. 
© ‘How about Bourne? 
Better. 
Leeds? 
Better. 
Fastman? 
He is a lawyer. 
He has a publishing company. 
^ Of course. 3o do my kids. 
4) I take it you feel your cata.og is 
superior to Mr.Eastman? 
A Would you like to know why? 
Q Yes. 


A I am a very active publisher. Shapiro- 
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Bernstein was an old line catalog. They haven't 
had any activity in a number of years. When 

Leon Brettler was happy to get $30,000, itwasn't 
because they needed the money. It was simply to 
properly enhance or hop f: nroject what they had. 
7 am not in that business. I have an old li.e 
catalog, but I have many new things. Mine is 

a difxerent business. That is it. 

Q How about Joy Music? 

A ^ домі catalog. Inactive for a con- 
siderable length of time. 

0 Not of the high quality as yours? 

A Again we are discussing children. It's 
everyone's baby. 

Q You said yesterday you had heard about 
the ASCAP board meeting at which it was announced 
that Shapiro-Bernstein and Leeds had granted licenses 
to 3M? 

A Yes, I heard about it. 

0 Did you hear at that time how much money 
was involved? 

A Never. As I told you yesterday, this 
is the first time i have ever heard figures. 


I consider Mr. ARrow a very poor business 


Lor 
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But you had heard that Leeds had 


Leeds to me meant Lou Levy. 

And the fact that Lou Levy had granted 
a license to 3:1, did not intrique you at all in 
terms of the possible potential of a 3м deal? 


A I didn't know about the potential, but I 


knew that Levy and Shapiro both thought they were 


making a dea! that was good for themselves, but 

I never hear any figures and I must repeat, until 
yesterday, а: і I still don't know about Leeds, I have 
no idea and I never questionec em cr had a conver- 
sation with th:m. 

Q I u»derstand that but what 1 am getting 
at, what you are sayii.j со me is a matter of human 
nature, that when you heard as a result of an ASCAP 

board meeting thit Levy made a deal with 3", that 
fact might have inspired within you some curivsity 
about the potential of such an arrangement and 
since that is the ray it strikes me, I ask yu 
whether something like that in fact happened. 

A My curiosity was not aroused at all 


until yesterday. 


XXX 
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Q Is this roughly what you thought it 
would have been? 
A As I said before, I have no yardstick 


that I could use. 


0 Let me return to the 3Msituation for 


just a moment. 

Did you ever hear of anybody from ASCAP 
attending any AGAC meeting with respect to the 
3M situation? 

A Mo. 

Q Did you ever hear that "r, Finkelstein 
had gone to an AGAC meeting? 

A Not to my knowledge. 

0 Mc. Finkelstein never reported to the 
ASCAP board on . AGAC's involvement? 

A There again, my answer is no. I have 
no knowledge of it. 

Q Did you know that Mr. Finkelstein 
had urged AGAC to bring a lawsuit against ASCAP 
publishers which it issued direct licenses to 3M? 

MR. BLUMSTEIN: Object to the form 
of the question. 


You may answar. 
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A My answer is no. 
Q Would that heve been something for which 


Mr. Finkelstein should have obtained ASCAP board 
approval? 
MR. BLUMSTEIN: Object to the forn. 
A I would have no knowledge of any such 
event taking place. 
Q Let me turn to a new subject nov. 
І would like ou to assume with me for 
*he moment, Mr. Morris that the CBS television 
network announced that it had cancelled its ASCAP 
license and in fact did cancel its ASCAP license; 
that the other television networks remained as ASCAP 
licensees, and that CBS further announced that 
henceforth it would attempt to license all its 
music needs directly from writers and publishers, 
but let's assume predominantly publishers. 
How would you react to that announce- 
ment? 
A Well, I believe the first move on 
my part would be to hire the best counsel I could 
find, the most knowledgeable, to advise me as to 
what my obligation would be to writers and publishers -- 


I mean writers in Nc because of my contract. 
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Once that was clear, I would wait for the phone to 
ring. I don't know, I am г layman, not an 
attorney. I can't predict what conduct I would 


adopt after advice. 


Q You say you would wait for the phone to 


I amnot being facetious. 

Q I understand. What you are saying, 

I take it, vou would wait for television producers 
who are producing programs for CBS to call you 
and ask for licenses? 

A I don d know who would be «alling, whether 
it would be somebody in CBS acting on behalf of 
their producers. r don't know what direction 
it would come from. At that time I would have to 
make my decision as tc whet my attitude would be. 

There again аз a layman, I must, such 
as your clients do, seek legal advice. 

Q Let's assume your lavyer has told you there 
is no problem in yonr licensing CB? or television 
producers, no problem vis-a-vis ASCA, that you 
were werfectly free in law to issue such 
direct licenses. 


A This is your assumpcion? 
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Q Yes, that is right. 

A I will proceed -- what do you want me 
to do? 

Q I havan't ask the question. 


Would you be surpr‘sed of such advice? 


A That I am free to ao ahead? 

Q Yes. 

A I don't snow, because that is what you 
think my lawyer would say. I don't know. 


Q Is there some problem in your mind or 
some question in your mind æ to the t of 
your company to issue a direct license for 
music to be used on the CBS Television network? 

A May I say, 1 would have to defer this 
to counsel to fínd out. 

Remember, as a member of ASCAP, I am 
not beholden other than contractual. 

0 By saying you would have to refer 


this to a lawyer, you mean right now there is some 


question in your mind as to which you would like the 


advice of counsel? 
A I would have to. 
0 Now let us assume your counsel says 


"I have read your membership aareement with ASCAP, 
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you are free so far as your relationship with 


3 ASCAP is concerned, you are free legally to issue 
4 a direct license or any number of direct licenses 
5 for music use on CBS." 

6 Then you wait forthe phone to ring? 


7 You wait for somebody to approach you seeking a 


8 direct lic: +s? 


9 A * presume that my catalog is either 
10 worthy of ccnsideration, you want things that are 
n in there. 

12 0 Would you solicit any television 


producer or any network representati:e? 

14 A I don't know what form or what the 

15 industrv or how complex it is. I coulin't answer 
16 that, 1 do’ 't know. I don't know what vy sttitude 


17 would la. 


18 Q You now devote some promotional 
19 efforts towards television producers, music 
2j direccors, etc. Is there any reason you cèn 


thin). of why vou would not approach those ресо1е 


L and atiompt to interest them in using your music 

У and obtaining direct licenses for such use? 

2 A No, I wouldn't do that. At the moment 
2 I am saying rien now I have no deal with vou people 
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or with your network, so appro: inc about what, 
for what? 

Q To make a deal. 

A No, I wouldn't approach them. 

Q Why not? 

A I don't consider that -- if you decided 
that you don't want to renew the license with 
ASCAP, you have been a customer for a number of 
years. I would presume you would make an effort to 
find out hat you would vant from me, or if anything. 

0 Wouldn't you wani. a nice share of that 
business? 

^ Tell пз what the nice share is? 

Q Let’. say the s ae e cf your music 
or Che as is now the case. 

A These hvpothetical thincs I can't 
give you an answer. 7 a't know. 

Q Would you want CBS's business, direct 
licensing business? 

A Of course I am in business. I would 
lite everyone in business to do business with me. 

Q Why wouldn't you solici: their »usiness? 

A I am just saying at thís moment, 1 


don't think that would be good business on my 
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part. This is a matter of opinion. 


3 Q That is what 1 don't understand. Why 

4 would it not be good business on your part? 

5 A t can't explaii. it. 

5 Q Youmust nave some reasons. 

7 A My reasons are my own. I don't intend 
8 to discuss them. т see no reason to at this time, 
9 because I don't know my altitude under a given 

10 situation. It5' still a hvpothetical question. 

u Q You did say you dat think it would be 
12 qood business. 

Зз А In a general way, I don't Air anything 
4 is good business to approach a man in ‘hat way. I am 


15 begging. I don't think I ever will. 

16 Q Do you consider your approaches to 

17 disk jockeys begging? 

18 A We have licensing, we have a pattern. 


we have a format. we know what the return will 


19 

20 be. You are talking about another si tuation 

?^ entireiy. I have no license with you. My 

T materia is not available to you unless you 

2 pay for it and maybe you don't want it, I don't 
" M know. 


I have no intention of approaching you. 
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That would be my considered opinion at this moment, 
unless through ar attorney or a man who has 
possible contacts that are beyond me, has reason 


5 to approach it in another way. 


$ Q Supposing other publishers were 

? approaching CBS and television producers 

8 as a result of this announcement? 

9 A I can't speak for other publishers. 
| 10 Q vould that induce you at all? 

1 A I have ^o answer for that at this 


12 moment. 


13 Q The fact that they were getting the 
14 business and you weren't. 
15 A We don't always see things in the 


16 same light. 
7 Q Let's recavitulate for a little bit. 
13 You would have an interest in having 


19 your music performed on CBS and in your getting 


paid for such performances. 
The use of your music and pavments for your 
music would require the issuance of a license or 


20 

л 

22 

2 series o* licenses by you to CBS or the television 
24 producers putting together these programs, but 

25 


your current. feeling is that you would not 
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solicit such business. 
Is that a fair summary? 

A Yes. 

Q And you wouldn't solicit such business 
because you would feel that it would not be good 
business from your standpoint to solicit? 

A Let me say that you are cal.ing for a 


conclusion there, I don't know. 


Q I am calling for your own business judgment. 


A I don't know. Business judgment only 
comes into play when you are faced with a definite 
concrete situation that either means disaster or 
what other action you can do to save yourself or an 
agreeable business proposition that you say, we!l, 
this is healthy, can we do it. 

Q Let's try to make the facts more concrete 
and perfectly realistic. 

The announcement is made at time oie. 
There then follows a period of several months ia 
which other pubiishers are visiting television 
producers. Their music is being used on CBS 
and your music is not being used. 


Under tose circumstances, would you 


solicit? 
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A You are asking for a wonderful answer 
and you are not going to get it. I don't know 
what my attorneys vould say at that time. What 
another publisher does -- 

Q This would cause a legal problem in your 
mind? 

A When I am talking to a man of your 
stature and representing whom you do, calls for 
that thought bevaus- I say, Iam a layman. 

I don't know. There are many, many aspects which 
as you knw I have been through it for years. 

My :estimony has shoxn pu the types of things 

I əm involved with. І wm cautious. I don't 
FAOW. I am not prepared to say yes or no 
because I don't know. I an not being evasive, 

I just don't know. 

Q Do you have a feeliig that there might 
be any long-range problems to mu:ic publishers 
in general in the Morris Company i» particular were 
many music publishers to engage in sich solicitations 
of television producers and network mrsonnel? 

THE WITNESS: Let me have -hat again. 
Let me make it easier for you 


Do you think that the people, һе music 
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publishers who engaged in such solicitations would 
be creating long range problems for the industry 
and for you? 


A I don't know. I Gon't have a crystal 


Q Do you think it's a good idea for music 
publishers to solicit direct licenses in these 
circumstances where һе television network has 
channeled its ASCAP license? 

A I wouldn't answer that. 

Why? 

A Because what I have said previously 
covers my attitude. 

۵ Because you don't know? 

A That is my answer. 

Tien you will answer it? 


If you call it an answer, you may have 


If you honestly don't know, that is an 


Lec us assume that telephone does ring, 


that youare appróached by producers and/or network 
people who «re interested in obtaining direct 


licenses co the compositions or various of the 
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compositions in the Morris catalog. 
Do you talk to those peo 127 

A Yes, 

Q Do you invite them to come into your 
office? 

A I will even go to their: 

Q Let's suppose that the à. is a license 
which covers a substantial portion of your 
cataloc, пої all, Sut a substantial portion, 
and they will pay vou $411 every time they use one 
of your cemposit’ is in a fevture perforvence and a 
rercentage of that $411 if they make theme uses or 
background uses of the music covered by the license. 


Is this a deal thet would interest 


I amno longer in your office. 
Why? 

I don't like it. 

Why? 


I just don't like it, that is my 


Why? 
] don't consider it any that I am 


interested in. 
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Why? 
I just -- 


Q You would want more money? 


A I am not saying what I want. You 


aré talking songs, partial catalog. This is all 
within the realm -- I don't know, this is not 


something that interests me. 
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Okay. I would like to break it down if I 


You have broken it down. 

Q I would like to see what parts of this are 
not interesting to you. 

The partiai catalog idea is something you 
don't care for? 

A I not saying that. When you sa.d we would 
negotiate, I a with you there. Beyond that I am not 
with you in any sense because I don't know. 

Q You think there would be sone problem in 
licensing only part of your catalog, you would want to 
license the whole thing? 

A In my judgment, I would have to then determine 
what I thought would be the right price for partial, 
and I would be in a position where I would have 
to consult -- the writers are my partners. These 
ere all elemen:s that have to considered. This is 
purely at that ine an exchange of thoughts and ideas. 
Negotiatioa only becomes a reality when we talk 
economics, money, and so forth. 

I am only saying my door is not closed. 
I went to talk but with advice and counsel and 


zemembering all the factors that are involved. 
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Q Suppose the offer is for your whole catalog, so 
as to remove that problem at least. That the rest 
of the deal is the same, $411 for each use and 
substantial fractioning of that for each theme and 
background use? 

A I can't answer that at this tine. 

Q This is a deal that you might well be inter- 
ested in? 

A I dort say that. This is something that would 
require a gr.at deal of consideration on my part 
as to what my reaction would be:. 

Q You thínk the money is too small, $411? 

A I think the money is always too small. In my 
opinion, the valuc of music is not the same as yours 
because otherwise I don't think we would be sitting 
here, tru2? 

Q You get $411 from ASCAP.  Ycu are not 
unhappy with thet, are you? 

A We are not discussing happiness. 

Q Of course. You always like to get ore. 

Would you hold out for more than $411? 

A I am not saying anything at this time. Т don't 

know. 


Q Would you give it away for nothing? 
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Sometimes I think I am. 


Would you give it away for nothing? 
Wait a minute, what kind of talk is that? 
It is silly. 


It is silly and I am surprised you mentioned 


Would you consider $100 a use? 
You are right back to the sume thing. 

Q It is also silly? 

A Y think anything that you are going 
present tc me here without offícial approval of your 
principals is silly. 

Q Is the figure -- 

A What you are saying here is not negotiating. 
You are looking for an opinion from me which I can't give 
you because I don't agree from what I previously said 
with your line of questioning. | 

Q I want to know whether you think the figure 
of $100 assuming everything else about this license 
was perfectly okay. 

A I would rather not discuss it. 


A I know you would rather not be here. 


A I don't mind being here at all. It is somewhat 


educational, but I have no intention of answering 
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something that I consider not worth considering. 

Q Would you consider negotiating with television 
producers and/or network personnel, different prices for 
different songs, different per use prices for different 
songs? 

X Yes, I believe so. 

Q I assume from that, but just to make it clear, 
there are some songs in your repertoire that you would 
denand higher prices for than others? 

A I think all music published by any publisher 
due to its lonyevity and all the other atmosphers have a 
bearing on what а prblisher and a writer feels to have 
value. 

Q Wouló you do this in advance of use or would 
you prefer to do this on a use by use basis? In other 
words, have che producer call you like a movie pro- 
duce: who immediaely prior to using the composition 
and negotiate a separate price? 

A 1 don't relate what is one in the motion picture 
business with what is done in broadcasting. I don't 
think the two things -- 

Q Forget about the motion picture side of it and 
just fccus on the television side of it. 


Which would you prefer? А price negotiated 
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in advance of any use or a price negotiated say on 
the eve of use when you have the details regarding 
the use? 

A There again, I can't answer, I don't know. 

Q tothing occurs to you now in terms of possible 
advances or disadvantages of either system? 

A I can see many things. I don't know about 
advantages and disadvantages. I can't possibly arrive 
at what would consider a fairly intelligent approach 
until I am faced with a reality, which vould be the 
conclusion you are talking about, because there are many 
things tiat go there before we reach that, that is, in my 
mind. 


Q Could you give us sae idea of the kind of in- 


formatjon уой would want to have before you entered 


into these negotiations? What kinds of things would 
you veek to learn from the people who are asking you 
for licenses or from anybody, else? 

A Such а consideraticy could not take place 
vatil it becar a fact of live and that is, in the future, 
if it may be, I don't kn:w. 

Q Would you want o kno what other publishers 
were doing, what they were charging? 

^ I don't think there would b» any question 
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about what I would hear. You would naturally hear 
these things. 

Q You would be interested in that kind of 
input, would you not? 

A Maybe, maybe not. 

Q Why do you think there is a possibility you 
would not be interested? 

A J am not saying not interested. Maybe not 

agreement with what they were doing. 

Q You may not be in agreement with what other 
publishers are doing? 

4 That is right. 

Q You may think, for example, they were charging 
tco little? 

A I have no thought about that at the moment. 
Че all operate differently. We all have different 
concepts of business. We all have different values in 
our own minds. 

Q Would you be willing to engage in 
price competition with your competitors? 

A I don't know. 

Q To some extent? 


A What I have he hasn't got so how can you 


compar: the values? 


SOUTHERN DISTRICT COURT REPORTERS 
UNITED STATES CouRT HouSE 


rkbr 7 Morris 0 718 220 


Q For some uses you could? 
3 A Who is going to be the judge of that one? 
4 I think Old Man River is probably better than some 
5 of the other things 1 have heard. 
6 Q That is in your catalog? 
7 A No, it is поё. But it is a valuable copy- 
8 right. It is certainly worth more than other com- 
9 positions. 
10 Q But there is a point at which compositions 
{1 can be substituted one or the other on a television 
12 program, isn't that so? 
13 A I »elieve it has been done in all 
14 phases of tie motion picture bisiness, the licensing 
15 of records. 
16 Q Songs are substitutable, one for the other 
17 in different types of uses? 
18 A It depends on what the procviure warrants 


19 or what value he feels the compositio: may have. 


20 Q Taking two examples. If you «ere going to 
produce Showboat, you have to use Old Man iver. 
If you are going to produce a nightclub scene: 


A You couldn't use Muddy Waters. 
Q If you are going to produce a nightclub ь-епе 


you could use a wide variety of songs interchangeabl 2 


NS 8 BS 
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A You are псы in charge of programs so it is your 
observation. 

Q I want to get your judgment on this. 

A I don't know. This again is a question of 
quality. It is a question whether your network i: 
looking for the best or they feel it isn't that impo; - 
tant. 

Q In any event, you would assess your bargain- 
ing position with respect to your music in conducting 
such negotiations with television producers or CBS 
personnel; is that a true statement? 

A What was that? 

Q You would assess your bargaining position? 

A I would assess it at that time? 

Q Yes. 

A As an individual publisher, it is my con- 
sidered opinion at this sitting that my bargaining 
position as far as the assessment would be very 
small. I have lived with this history as you may have 
heard, so I don't say times haven't changed, but 
I think I am realistic about it. 

Q In other words, your bargaining position 
as an individual is less than your bargaining position 


as part of ASCAP? 
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I would say yes. 
Q ASCAP has a superior bargaining position 
than anyone or group of its publishers? 


You have answered it. 


It is true. 


A 
Q That is trne? 
A 
Q 


Now, for this reason would you believe that 
publishers who a-proache? CBS or television producers 
wouid be making a nistake, that they ought to sit 
back and wait for CBS to come back to ASCAP? 

A I can't iid that. I don't know. 

Q Doesn't thet concousion follow necessarily 
from what you said about the bargaining position 
of an individual publisher, vis-a-vis the bargain- 
ing position of ASCAP? 

A Well, I am sure what : said before was 
correct, that ís an individual publisher, my bargaining 
position is not of great strength, as an individual. 

Q Coesn't it necessarily follow from that that 
the publishers who would be breaking the line, as it 
were issuing direct licensing, licenses and soliciting 
direct licenses, would be making a mistake? 

A I don't know what they are doing. 


Q That they ought to sit back and wait for the 
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network to come to ASCAP? 
A I am not saying that. I ar just saying -- 


Q [ know you haven't said that up to пом. 


I am asking you doesn't it necessarily follow from 


what you have said? 

A Tat the publisher is better of:- 

Q Sitting back and waiting for CBS to come back 
to ASCAP? 

A I eu not sure. I don't know. 

Here again І must remind you I have been 
through this :efore. I don't know. 

2 If they are all going to have less bargaining 
position than they wouid as part of ASCAP, that will 
mean that they «re all going to get less money; doesn't. 
it? 

A I don't поя what the attitude of other 
publishers would be. 

Q But I am asking for your judgment on this 
situation. 

A I would not pass judgment on what other publisher: 
nublis'ers' feelings may be. I know as an indivicual 
that : would be obviously maybe іп a weaker position 


because you may not want what I nave. 
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Q But don't you feal as an ind vidual, as г 
man experienced in this business that these 
are the publishers whe were in fact doing this? 

A Deing what? 

Q Is: ui^ direct licenses and oliciting 
television produce ss :nd CBS personne ; that those 
other publishers were making a mista! - that they 
were acting in their short-range inte est, not long- 
range interest? 

A Each publisher has a different value da 
different idea as to what procedure le would be 
taking at 3 time like that. 

Q I am asking your judgment. 

A I will not judge other publishers, for the 
same reason, their backgrounds, their whole corporate 
set-up is so different from mine, thit I can't begin 
to see or say what they would do under a given situ- 
ation. 

Q Let me ask you this, then: 

Don't you feel that those publishers who 
were issuing direct licenses will be embarking upon a 
course of action which would be to tne disadvantage of 
your company? oe ^ 


A It's possible, I don't knw. 
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Isn't it likely? 

A I don't know the answer to that. It is 
conceivable that some pu. jishers would make very 
advantageous deals with Columbia. 

Q Don't you think it would be better off it 
CBS came back to ASCAP and took a licensing and dropped 
this direct licensing? 

^ I don't know because you embarked on some- 
thizg. 

Q I am asking you whether you think you would 
be better off, your company would be better of. 

A I believe I am better off as I am today. 

On the other hand, I can't tell what would ever 
hippen. Only my instincts would tell me as an in- 
fividual, I believe it would be adversly affected. 

That does not say that other publishers are in the 
same position I am. 

Q As an individual thinking now only of your own 
company, which you must necessarily I assume put 
first in your mind, you would be better off if CBS 
had dropped the project and came back to ASCAP and 
resumed the old system? 

A They haven't left yet. 


Q We are in this hypothetical world where they 
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2 have left and I am asking you. isn't it true from your 
3 standpoint you would be better off if they went back? 
4 A I am in the same hypothetical world that 
5 you are. i Gon'tknow. You are jumping to a conclusion. 
E Q The reason I find some difficulty in your 
; thinking in reaching that solution, is the premise 
8 you have already stated. You say you are better 
9 off with the present system than you would be if 
10 CBS had engaged in direct licensing? 
11 A I know what I am today. I don't know what the 
12 future holds. 
13 Q You did say that you thought your bargaining 
1; position was less? 
15 А As an individual, I believe it would be. 
1 16 Q Therefore, you would want to do everything 
уса could to improve your bargaining position? 
A We would all iíke to do that. 
Q a. your bargaining position is better when 
ASCAP licenses CBS, then the bargaining position you 


hold when CBS is direct licensing, then in a world 


21 

н in which CBS has started a direct license, you would 

2 have to prefer that CBS stop that project and went back 
- to ASCAP; isn't that so? 

2 A I think we have соу гед that fairly well. 


SOUTHERN DISTRICT COURT REPORTERS 
UurTED STATES Court House 


rkbr 14 Morris D 725 227 


I haven't disagreed as to whet exists or what may 
exist in the future. There ‘3 no contradiction. 

Q You agree with the statement? 

A I admitted it. I don't think we need to 
dwell upon it. 

Q You do agree with it? 

h When you say agree, I merely pointed out what 
I think could be, but I also said there аге many aspects, 
many contingencies which call for law, which call 
for many things that relate to writers, they are my 
partners, so this is complex. This may be Pandoza's 
box. It could de, but I don't know. 

Q You would approach the CBS project of 
direct licensing with some misgiving, I take it? 

A I would have no misgivings after a meecíiiy 
or may have other things, again, I don't know. 

Q Wouldn't your misgiving derive from the fact 
that you would feel you have less bargaining position? 

A I would presume, but we haven't reached that. 
They may like me. They may have something that 
I want that I don’t even know about, but that is not a 


realistic world. 


Q Let us take something that is quite real- 


istic. * * 
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A It doesn’t sound like any business deal 


to me. I have no guarantees of any kind. $400 
a e" for what? 

Q Whatever they use. 

A You are putting a value on it. ‘hat doesn't 
necessarilv mean that I agree with what vou are 
saying. There is also tne monitors. пом do I know 
how you monitor it? 1 am not accusing you of dis- 
honesty or inaccuracy or anything. I am simply 
saying this as a complex situation and tliere are 
hundreds of stations. This is not something I can 


say yes, nc, maybe or anything else to you now. 


Q You would have greater faith in ASCAP -- 
A Mot faith. 
Q Hear me out. 


You would have greater faith in ASCAP's 
ability to do an accurate job on the monitoring side 
because  ASCAP had done it for a long, long time, than 
you would ia CBS' ability to do it? 

A The monitoring is secondary. First comes 
what is involved fin»»5cially. 

Q Let us assume the money was something you 
thought was fair. Not as high as you wanted but 


in negotiation, i* was fair? 
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A Would I be willing to accept your monitoring? 


Is that what you are seying? 


x + Yes. 


A I would have to examine it. Т mus* know. 

Q © sell you that we are going to have 
the same people who prepare these music 1095 thet we 
give to ASCAP which show to the best of cur abiiity 
the title of the song, the name of the writer ог 
writers and the name сї the publisher and which 
show the kindof per..rmance that was made of the song. 
These are going tu. lerical people and they are 
going to look at the e schedule that we have 
agreed with you on «id next to each performance, 
chey will put in a dollar figure and we will print 
this out at the end of che quarter and send you the 
printout. 

A I follow you. What you are sayinc is purely 
academic. This сап be done by anyone. 
Q Right. 


A That is nothing. That has nothing to do with 


This doesn't bother ycu? 


A No, because I don't distrust CBS. I am 
Lc 
sure they how to mon’ vor. They are professionals. 
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They couldn't af ford to be otherwise. 

What we are talking about is тс .єү, 
negotiations, money. What is your outf t talking 
about, money, whether it is worth someth.ng or not 
worth something, asi am talking money. 

Here, this \s а negotiation. W- are nowhere 
near anything of that and, not in this room. І must 
say this has to dome to pass before I cen do anything 
than what I previous, svated. The advise of counsel, 


what my attitude would be under any given situation, 


how I react anc what steps I might take 1 don't know. 
That is all 1 can say. 
This is not threatening. I hv ve nothing 


to threaten about. 
Q Whe said anything Tout threa.? 
A Maybe you fellows dcn't think about ғам as 
I do. Every time I think of i lwyer, -here is a 
lawsuit. 
Let us assume I look fcr judgment, where, why, 
what, where does it lead? You зге а Lawyer. 
If you talk about logging, even if you agree 
to every concept that I feel is correct, that is only 
the beginning. I can't say more. I em su.e CBS 


is in the same business of making more, as I ‘ike to 
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make it. If they feel they have a bad deal, then they 


act accordingly. I must respond in the same way. 

Q So you see no real problems if doing a deal 
like this assuming the money is right; is that the long 
and short of it? 

A Money is definitely a major factor. 

Q Assuming your lawyer biesses the whole thing? 

A I don't use a lawyer to bless anything. 

I want his advise then I must say I must conside- other 
elements from moral obligations, which are very strong 

in a business where you are dealing with writers and only 
fair and honest. I am not talking loyalty, loyalty 

to ASCAP. That isn't it. I am talking the moral and 
correct way to proceed. I have always done. 

Q This is the point in not wanting to license 
cnly part of the catalog. You want to make sure you are 
fair to all writers? 

A And fair to myself as well. 

Q But also fair to your writers? 

It's a mutual thing. 


(Luncheon recess.) 


EN 
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In what sense? 
In my view. 
Option, in a way means acceptance of your 
proposal from the standpoint of listening or it is 
a commitment. 
Q Yes, it would be a commitment. It would work 
if you sold an ор.ігт to CBS, CBS within a certain 


amount of time would have the right to exercise the 


option. The exercise of the option would automatically 


confer on CBS a license to your music at rates which 
you would have agrc^^ upon at the time you negotiated 
the sale of the option. 

A Well, I would say that in additionto the 
ASCAP membership, which means both writer and 
publisaer and the individuals who would refer this to 
their own counsel for observation, a number of 
whereases and wherefors and what it is before we would 
reach any option stage, but i would not say I am not 
listening or anyone else is not listening. It requires 
a great depth of examination. There are so many 
facets, it is impossitle for me as an individual 
to say what course te take. 

Q Could you give me an example of some of those 


facets? 
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A I would say the examples entail the method 


of operation that we have enjoyed for many years 


with ASCAP, the writers’ attitude which I consider 
extremely important, what the different publishers 

would feel insofar as where they have for years the. 

premise and agreeably so, the-definition of treatment 
all on the same ivel. This could lead to other, so 

I really don't know what individual comparies or cor- 

porate setups, what their reaction would be to such an 
approach. I don't even know my own, I couldn't. 

One thing leads to a her. There is nothing without 

entanglement or involvement. I can't be decisive. 

Q Based on your experience, particularly the 
Warner Bros. experience, the Warner Bros. 
withdrawal of its catalog from ASCAP, do you think 
there is a good chance that writers might have some 
adverse reaction to this possibility? 

A I believe so. 

Q If you got to the point of actual talking 
about the options with CBS people, could you perhaps 
pinpoint some of the considerations or facors that you 
would want to think about in putting a price tag 
on the option? 


A I don't "Ke I could do that. 
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firm, option arrangement where there was a commitment 
by CBS, it's only logical that that publisher 

would be thinking in terms of futures as 

well as present .f he happened to be an active 
publisher. 

I’ he was а man that was sinply 
satisfied he was accepting this on what he had 
and was not thinking in terms of the futures, 
that I presune would be another approach. 

Then we get through with the whole 
thing, an cption is only a valid word to me when 
it represents a commitment in dollars. Otherwise, 
option сап e thrown around. 

Q "here would be a commitment in dollars 
in the sense that if CBS exercised the option, 


it would be committed to pay you a hundred 


Us à 
dollars for cach sheet of your misic. If they 


did not exerci:e the option, they would not be 
required to pay you anythinc other tian the option 
price. In fact, they vould pay you the option 
price at the sigiing of the agreement? 

A Then ! suppose the option prize for 
protection, my protection, just talking for 


myself, would have to be in temrs so I would iever 
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have to worry again of any problems. 

о Could you explain? 

A Very simple. I am not gambling. 

If it came to that. I want to be sure. When an 
option expires, here I am with egg on my face. 

Q That option price has to be substantial 
enough to make you financially secure? 

A I would expect, and I don't think I 
alone would feel that way because I have a writer, 
remember that. Every dollar I get, half of it is 
his and in some cases more, if they are 
partners. 

So, I am not dealing just as a man 
who is selling out, so to speak. 

Q Let's focus on music that has already 
been recorded in television programs or in theatrical 
motion pictures vhich CBS has a right to broadcast 
a certain number of times over future years. 

Let's say that CBS's repertoire of 
such programming material already contains say 
a hundrel Morris compositions and CBS as part 
of its negotiations with you would want to include 


in the package of this license arrangement, rights 


to perform those compositions. 
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Wotld you feel your bargaining position 
with respect to performance rights for those 
compositions, would be stronger thanyour bargaining 
position with respect to other comositions in your 
catalog which had not already been reccrded in 
proqrams ox films? 

A Weil, I have no way of knoving what the 

percentages in these areas would be, how I am 
af fected. 

о Let's say at the time you sit down with 
somebody from CBS there have been, for example, 
five Glen Campbell programs, each one containing 
a performance of one of your works and CBS 
wants to get a license to those five compositions 
and they tell you they want to get a license 
to them because they want to re-run those 
programs. Each of those programs costs X hundreds 
of thousands of dollars to produce and it would 
cost a lot of money to take those songs out of 
the programs. 

A Cost a lot to take them out? 

0 Yes. 


A Do you have a talk show if you take them 
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9 Yes. That is what ~ As a 
practical matter, you can't take them ut. 

A I just don't have a property. 

Q Yes. 

When the CBS people come tu you ana 
say we want a license for those five songs t2cause 
we are about to cancel our ASCAP license, dc you 
feel you are in a pretty gocd bargaining pos.tion? 

A Well, we first must cross the hucdle 
that we began with, because once there is an 
agreement, if such 2 thing came to pass it «ould 
only be logical thal. we would continue to work in an 
area that would be practical. 

But are vou talking about a holiup? 

Q I amnot. :uggesting you would hole up 
anybody. I am sugces ting as a businessman you 
might want to pres: your adv*ntage. 

^ If yaur..ve reached a point of agreenent 
on a basic princioal of catalog, it would only 
follow once you hive made that step you have 
recalled all con'ingencies and I think this would 
be a reasonable negotiation. 


Tha. docs not to mr or confront ou 


with a proble"*. rt woul not be in faith -- if 
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if we should agree, me o; others wit! you as to the 
approach and we e doing business, wouldn't 

it be stupid for т to try to hold you u» in the 
future for something that could do us both good. 

I don't see that. 

Q г other words, if we ve e negotiating, 
you and CBS were negotiating a deal "or your whole 
catalog, ke act that X number of your compositions 
had alreziy teen recorded in CBS programs, would 
be a factcr to take into consideration on the 
across the bourd prices for music in your catalog 
but wculd not be something that you would ‘solate 
out and say fcr those uses, you have to give -- 

^ I can't talk what anybcdy else would do, 
but if the basic deal met what I wot 1 consider a 
satisfactory reason for negotiation or discussion, 
once you have arrived at that, I would believe 
tke normal and proper procedure would be here 
we have this certain number of things, that is not 
where it is. 

Q Tne prior recording of these compositions 
in prior programs would be a factor you would tare 
into consideration in ariving at price? 


A Yes, aid no. I would say this: Once 


SOUTHERN DISTRICT COURT RE"ORTERS 
UNITED STATES COURT House 


c „„ &4 OM R8 %ъ/ ner Pas aoa , Tni‏ مەت 


rkr9 Morris 


you made the first step, if it ever haprens, the 
other would be not the making or breaking of 
any deal. 

Q Suppose CBS just approached you on a 

one-shot arrangement. 
For what? 

Q Let's assume it had already cancelled 
its ASCAP license and was attempting to buy music, 
catch as catch can. In other words, every time 
they had a program, they went to the publisher 
whose music they desired to use and attempted to 
obtain a license. 

Let's say you were approached by 
somebody from CBS wao said they wanted to get a 


license to five of jour compositions that were 


in these prior weeks Glen Campbell shows. 


A Or whatever. 
Q And when we originally used the 
music, we had an iSCAP license. Now we don't 
have an ASCAP license, therefoer we need a direct 
performance rights license from you and what is 
your price. 
Here I :ake it you would maximize yorr 


bargaining position: 
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Maximize? 

Q Yes. You would get as much as you 
thought you could, recognizing the superior 
bargaining position? 

A We have two things here. One is the 
recorded program that you are speaking of, one that 
is in the can. 

Q Music in the can, let's call it. 

A The otber is a situation where there is 


a composition you want. 


е, Let's isolate the music іп the сап 
problem. 
A I would say it would depend on the 


importance from my viewpoint, how important I 
thought it was. 

Q Would you expect to get a better price for 
the music in the can than the priceyou would get 
for music which has not yet performed, is not vet 
in the can, even if it's the same music? 

A Let me answer it the other way. 

If it's in the can and you have it and 

you want it, that is one thing. As to what 
t would ask for there would be dependent on 


what is the value. 
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The other, you would be coning to me 
for a different reason. You would come becauee 
this is something, whoever it ray be, thiks 
it's essentia. and important for tiat. I wouid 
tell you my price would be very, very hich. 
would exact any dollar I could get. 

I would also the other, but 7 don't 
know which would be -- because I have you locked in, 
let's put it that wav on one, that isn't the answer 


to me. It would play a part because I шау be 


defeating both of 18. You might sa; vou have to 


cancel the whole thing. On therother, if vou 
wanted an individual song, my price woul be 
Q Don'tyou think you could get more for 
the music in the can as opposed to just music 
on a producer's list as one of the possibilities? 
A Occasionally it's 2 must. When is 
that, something that can't be replaced? 
Q When the performer say: . have to sing 
this sunys 
A No, the perfcrmer can be swayed. There 
are other situations. These are hypothetical. 
Most things by aud large can be replaced 
except for certain tyres of things. So my 
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bargaining power is nct very great. Rut once 
it can be and I will get all I can. 

Q Cen you give me an example of a must 
situation? 

A It could be a holiday cf some kind, 
it could be a situation that involves a property 
that somethinc is so involved with that -- there 
is no such thing as impossible, but there are a lot 
of factors on your side. Producers of taste 
and integrity want certain things. It creates 
a situtation all ar und. 

Q A mood, a seasonal aspect? 

A It's a very rare thing. 

Q A geographical connotaticn, is that 
what you mean? 

A Yes. It doesn't happen very often. 

I must say this, the public, which is 
after all what you are dealing with, is apathetic 
generally. It has been proven, but there are 
situations -- 

Q Apathetic to improvement: 

No. This is not a crucial thing 
with them as a viewer, so many thing: can be 
substituted, there is no question about that. 

ЖҰЖ 
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Al Berman? 
A Yes. I dare say that a great many 
publishers and writers don't know him at all, who he is 


or what his stature is or what he represents. 


It's pursly a clerical thing because of his knowledge 


has moved into that position. He would not command 
the respect in this. 
Q The Fox organization now represents more 
than a thousand publishers? 


A A tremendous amount. It's a clearing 


Q Would there be any reason why the 
publishers who are content to have For act as a 
clearing house for their motion picture business, 
performance rights and synch rightsnot want Fox 
to perform the same function vis-a-vis television 
networks? 

A I would have my doubts because there 
the writer element I think would be in conflict. 

Q Why is it more in conflict vis-a-vis 
the television network than it is vis-a-vi: the 
motion picture producer? 

A Well, ASCAP is a product of, I would 


say, mainly in the beginning, writer:, and a few 
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publishers. That was their child. I? was born. 
It has become an institution that represents all. 
It's known throughout the world for mat it is. 

Fox is a clearing house. There isn't 
any way to compare it. I am not being critical 
of the function of that, but I know that this 
would be a very complicated and very difficult 
and in some cases almost violent on the part 
of writers as to hov they feel. 

Of course, ASCAP used to license motion 
picture producers before tne 1950 decree. It was 
only after that decree that Fox qot into this? 

A Yes. 
Q And the writers have been content 
with that, haven't they? 
MR.  BLUMSTEIN: I think you have made 


a misstatement of fact as to what the sequence 


of events was but it is of no significance, go 


ahead. 
A I don't think that that is related to 
what took place at ASCAP. It's quite different. 
You say the writer is satisfied. 
Once the right was denied ASCAP, this I would say 


was a compromise of publisher and writer as an 
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expedient and way of doing business. 
It's a small operation as such. The 


mechanical part of the business far transcends the 


other. 


Q Suppose ASCAP were enjoined from 
licensing music for television network use, is 
there any reason why che Fox organization couldn't 
be broadened at that pcint to take in *elevis:on 
networks as it was bro:dened in prior vers to take 
in movie producers? 

A By that question, you are givinc me 
credit for a great deal more knowledge and influence 
that I have: anything t5 do with. 

Q In what агза? 

A I am a publisher. I am not the 
Messiah. This is not a role that I have anything 
to do with. 

Q well, you would find the need for a 
Fox typ: operation in circumstances in which 
ASCAY was not licensing television networks, 
isa't that so? 

A I don't know where it would be. 


Q You would find the need for some 


clearing house? 
Xxx 
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Q Would there be a lot of price cutting, 
for example? 

A Are you asking me that? 

0 Yes. mat would be the price caracteris- 
tics in such a marketplace? 


A I suppose some would be more, some 


would be lass. I don't know. That depends 


again on individuals, not only individuals, but 
it would depend on companies that have large 
investments. І don't know. I really don't. 

Q Do you see a good deal of price 
competition occurring here? 

A Price competition is something I 
don't see in the music business such as I would 
in the mercantile area because of the unique 
quality of what is involved. I am the only one 
that has what I have and Mr. Irving Berlin is the 
only White Christmas that I know cf, so I 
can't say. 

Q White Christmas is not atypical 
example. 

A I didn't say it was a typical example. 
I just mentioned the fact. I suppose if I wanted 
to take catalogs and go through them and 
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review them, I would fina many items. 


You see, the #геейол that CBS or 
any other medium enjoys today is a tremendous 
advantage, not always used, but it's nice to be 
able to do something and do it well because of the 
product that is available. 

If CBS doesn't buy that and doesrtt 
feel that way, I am not here, nor can I sit here 
and try to influence you that I am correct and 
your management isn't. 

Q In other words, it is your v'*w that 
if CBS were to attempt to license all of its needs 
directly, nothing through ASCAP, that the quality 
of the music they use would suffer? 

A I don't say it would suffer. I 
don't know what the price of the situation would 
be. Some people who own large interests are not 
subjected to, or will be beaten to their knees 
by the economic factor. Those that can't afford, 
could be, so you have many areas here and whether 
or not these large operations, what attitude they 
would take or what procedure, is certainly not 
anything that 7 would know. 


You knov, when you have a large 
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investment, you think quite differently about it 
except the little fellow that has a few songs. 

Q Some people would cut price and some 
people wouldn't? 

A Trve. That nas been proven in most 
anything, except there is one difference. It's not 
an item that anyone else has. You have that. 

Q Except that some sonqs are more 
substitutable tnan others? 

A Correct. 

Q On one extreme we have White Christmas 
and on another extreme we might have, what, any 
one of hundreds or thousands of substitutable -- 

A Sometimes you can interchange, yes, that 
is true. I have seen this done. Having been 
affiliated with a picture company, I have had 
situations where the director had to have a certain 
thing. This is nothing new. 

Q As to those songs which arein the 
more substituable or exchangeable side of the 
spectrum, price competition nna Bà more 
severe than with respect to those songs at the other 
end ofthe spectrum, the White Christmas example 


perhaps being at the pinnacle of the spectrum? 


* ee 
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A It depends on who controls it, because, 
they may not feel that way about it. There 
again, we are back to a matter of economics. 

Q Given the fact that the peculiarities 
of human nature are likely to wash out looking at 
the big picture, al music, generally speaking 
there would be a part of the spectrum in which 


you feel price competit would be more severe 


than another part of the spectrum? 


A It's conceivable that would happen. 
It's conceivabla your people would write their 
own ticket in some of these areas. I don't 
know, that is possible. 

2 No one is going to "rite their own 
ticket with vou, are they, Mr. Morris? 

A hy do you say that? 

Q just a feeling I have gotten over the 
last two days. 

A No commant. 

2 vith ASCAP enjoined from licensing 
television nzetwoxks, do you think that a sub- 
stantial nunber of publishers would solicit CBS — 
the producers of CBS programs? 


A I would expect that would happen, yes. 
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Knowing people, not necessarily publishers, people 
and their nature, how they wouldgo about it. 
I would say that could conceivably be so. 

Q Let's assume that as a result of this 
lawsuit ASCAP were directed to issue a ner use 
license, гп ASCAP per use license to CBS, and let me 
explain to you what X mean by that form of 
license. 

It would be a license in which CBS 
would pay ASCAP а certain administrative fee to 
cove- administrative costs. 

A To cover their administrative costs? 

ASCAP. That is, a fairly allocable 
portion of those costs, allocable to the CBS 
per use license and each time CBS used an ASCAP 
composition, it would pay ASCAP a certain rate for 
tht composition, let's say a rate to be set by the 
Court 

Each ASCAP member would have the richt 
to cancel ASCAP's authorization to license 
television networks. 

A You mean CBS television network? 


Q Let's assume all the three networks have 
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A You only have one action, why bring 


everything else iato it. 

Q For the purpose of this series of 
questions, let's assume the other television networks 
also, as a result of the action obtained ASCAP 
per use licenses of the same nature. 

Do you have any initial reactions to 
how the market would work under that sort of 
licensing system? 

A For the mcaent, confining it to CBS 
because that is why wo ace sitting here and what 
we are talking about, as ^ member of ASCAP I 
would then be in a »osition of either accepting 
the rates that were agreed upon with an ASCAP 
license or I would be in a positicn to say to 
ASCAP, I am sorry, as far as CBS is -oncerned, and I 
am assuming something, that the consen: decree 
provides certain things -- that I am now an indepen- 
dent as far as your other licensees are cor-erned, 

I ^" a member, but in a limited area. That 's it. 

Q That is this assumed set of facts? 

A That is where I am. I mean, I am 
telling vou now. 


Q You would cancel ASCAP's authorization? 
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A That is correct. 
Q And you would attempt to negotiate 


your own deal? 


A I don't know what I am going to do. I 
don't know. We will get there. 

Q You wait for that phone to ring? 

A Not necessarily even a phone. 

Q You think somebody would be over your 


office pretty darn quick? 


A Not at all. All I am saying, I would 
not accept -- I am not a chatal. I would not 
accept this. ` would then decide with, as I 


said bofore, with counsel, I must have advice because 
I am a layman, as co what is the best procedure 

for me at this moment, as much as we have gone 
through this, I can't possibly tell you wi st my 


decision would be. 


Q Except that you would cancel SCR. 2 
authorization? 
A Definitely. I would have to. There 


would be no guarantee unde your arrangement 
as to where I would be, what it would amount to, 
nothing. 


I would much prefer to be in a 
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position, either if I got no cail or nothing 
happened, I would be able to formulate my own 
plans and decide what I think is a business, what 
I think would be best for me. 

I have no idea what other publishers 


would do. In this casa? it's not a matter of 


consulting the writer. My conscience would dictate 


that this would be the right way for me to do. 

Q Your conscience or your business sense? 

A Conscience, the same thing. I don't 
do business without a conscience. I am going to 
be thinking it through. My conscience qets 
to me at night when I get to the pillow and say 
what is right for me, how do I proceed. 

о Wouldn't. this system give you more freedom 
than you now have? 

A What do you mean freedom? I am not 
cuffsring. 

Q Economically. 

A I am not suffering from the standpoint 
of a certain səcurity but I may have given up 
more in some respects than i would nave received 
otherwise, but I believe it's healthy and gox 


industry and also, I can't cive advise to vou. 
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think it's healthier for everybody. 


Q 


And you think it's healthier for the 


Edwin H. Morris Company? 


A 


о 


А 


To make that move? 
As it is. 


I am satisfied this is a practical 


method of operation for me, yes. 


Q 


A 


A 


Q 


That makes sound business sense? 


1 don't know what it makes, but I believe 


Do you believe ir. it? 
I believe in it. 


Under the present system,what voice 


to you have in determining hcw much money you receive 


in distributions for a CBS use of your music? 


A 


Q 


A 


Q 


What voice do I have? 
Yes. 


I receive the same treatment as all other 


If you wanted to get a higher price 


for your music from CBS, how would you qo about 


doing it? 


A 


direction. 


I have no intention of even going in that 
I am completly satisfied with what 
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ASCAP remits to me from the various sources. 

Q Isn't it so, the only way that you 
cor ld get a higher price from CBS would be by 
cancalling your ASCAP membership? 

A Are you offering me more money, is that 
what you are saying? 

Q I am asking you how you would go about 
getting a higher price for your music. 

A Isn't it quite obvicus the very thing 
you are attacking is that you are spending too much 
money and it's not economically sound for CBS? 

How, by vhat stretch of the imagination would I 
get more from you? 

Q So you think there is no vay for you 
to get under the present system, for you to get nore 
money? 

A Unless pu like me so much you ficure 
it's important or it would be nice to aive me more. 
Remember, as an individual, you said before, where 
is my bargaining position, if any, as an individual. 

Q So that the present system represents 
the maximum potential to you in terms of attempting 
to get as much money as possible for each use of your 


music from the CBS Television Network? 
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A I believe that management plus the 


directorate, who, after all, approve negotiations 


once they have been nade, is as much of a voice І 
believe is necessary for me. I am not frozen 

out. They don't say to me I can't know what is being 
done, There is no such thing. 

When you say more money and at the same 
time say that what you are aiming for is not to do 
business with ASCAP but to do it individually as 
you need it on a per use basis, that doesn't 
put me in a position of being able to negotiate 
from something that you need or want so much to 
have. 

If you are saying to me you would like 
to pay more money, then we are not sitting here for any 
reason. 

o Let's assume, Mr. Morris, that your 
present rate of distribution from ASCAP is $411 for 
each CBS feature use of your song. 

A All right. 

Q Let's assume that the court were to set 
the per use rate at that same figure, $411. 


Would you still cancel ASCAP's 
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authorization and license CBS? 
A I will meet that when it happens, 
if it happens. 
Q You were very definite before. 
You are not talking the same thing. 


Because now I have giver you a price 


That is right. 
Suppose the price were $300? 
A My answer is the same. I would wait 
this happens. 
о Youwould want to think about it? 
A I would think about it. 
Q At $200, you are still thinking? 
A I think at all figures, because it's 
my decision at that time. It's not the same 
question you posed before. 


Q There must be some figure at whici 


you would defínitely, as you put it before, cancel 


ASCAP's authorization. What is it? 

A I don't knowat thistime. I still 
say I would dc a lot of soul searching, examination 
of facts, in conjunction with advice I would receive 


from any and all sources available. That would 
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then be лу judgment. 

Q In other words, you would have to 
consider the advisability of cancelling ASCAP's 
authorization to iicense CBS and one of the factors 
that would influence your decision would be the 
amecunt of the per use rate set by the court? 

A I wovldn't say that. I am not saying 
that. I am saying that when you told me that CBS 


would withdraw or would not use the ASCAP license -- 


Q They would have an ASCAP license? 

A There are two different points. Before 
you had -- 

0 Let's make it vary clear. 


There is an ASCAP per use license 
issued tc CBS under court direction at per use 
rates fixed by thw court. Each . ASCAP member 
has the right to cancel ASCAP's authority to license 
CBS. 

The question is, do you or do you not 
cancel that authority? 

A And what you said before, which is not the 


same, was that if you cancelled your license with 


| ASCAP -- 


Q No. 


SCUTHERN DISTRICT COURT REPORTERS 
UNITED STATES CouRT House 


Сга cw wis 83 Y М M One Tm: zaran. (Cne: een. 


Morris 


Yes, you did. 
That was a different set of assumptions. 
Now I am on the assumption that CBS takes such 
an ASCAP license and -- 
A After the court decides what the rate 
will be, is that what you are saying? 


Q That is right, but has the right to 


License directly from ASCAP members at whatever 


rates are negotiated in those negotiations. 

A Then you have had two separate answers. 
One with your withdrawal that you have heard. 
I think that is clear. This is different. 
This is after the court has decided, correct? 

Q Right. The court has decided. 

A I then say I wait and weigh all the 
things that I have told you without repeating myself, 


so the two are separate in that respect. 
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Q Se, given these facts, an ASCAP per use license 
which is accepted by CBS, and a form of license in 
which CBS pays ASCAP nothing if it licenses the 
music directly or pays ASCAP at the court set rate if 
it doesn't license the music directly, in those cir- 
cumstances ycu would want to do some very serious 
thinking? 

А In the 17*ter one. That is when the Court 
has decided, right? 

Q Let us forget whether this is new or differ- 
ent. Let us just take the facts as they exist. 

Under these facts, you would want to do some 
serious thinking whether to cancel ASCAP's authori- 
zation and license CBS at the court rate? 

A My decision would be to reach a decision 
after evaluating. 

Q That is what I mean by serious consideration. 
You would evaluate all the facets? 

A Yes. 

Q That is a possibility you would cancel, there 
is a possibility vou wouldn't cancel, right? 

A I don't know. 

Q Either you now know you would cancel or would 


not cancel or you now know there is a possibility you 
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could go either way? 

A I prefaced that by saying it would take me 
until that time to make a decision, so for me to say 
yes or no or maybe now -- 

Q As of the present time, you recognize both 
possibilities, that is, the possibility that you would 
cancel, the possibility that you would not cancel? 

A I will accept that. 

Q If you did cancel ASCAP's authorization to 
license CBS at the judicially decreed rates, would 
you solicit CBS or television producers for that 
business? 

A I don't know what attitude I would have at ihat 
time. 


Q You might wait Сог them to come to see you? 


A I am not suggesting or asking or saying 


anything in that regard. 

Q You just don't know? 

A I don't know. 

Q You mean there would be a substantial number 
of publishers who would cancel ASCAP's authorizatio: tə 


license CBS in these circumstances? 


A I would suggest you ask them. 


If we have to, we will. 
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A I can't possibly decide another man's fate. 
You think there would be a substantial amount of price 
cutting under such a system? 

A I would expect most anything, up and down, who 
knows? І don't. 

Q You mean prices all over the lot? 

A Human nature is strange. You never know 
what people may do. 

Q You mean prices can be all over the loc? 

A It is conjecture. I have no way of knowing. 

Q Have you ever been at an ASCAP board meeting 
where the question of  CBS' request for an ASCAP per 
use license came up? 

A I vas not at the meeting when it did come up, 
but I received a resume of the meetíngs and I aaw 
the report, which was just a report with no opinions, 
just simply stating the presentation. 

Q по you regularly get resumes of board meet- 
ings? 

A It is generally -- reports are sent out so 
a member is cognizant of the issues that have been 
discussed so at the next meeting he is aware of it. 
These are what I would say a condensed minute so a man 
is aware of how t:hirqs functioned. 
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IT I5 UEREBY STIPULATED AND AGREED by 
and between the parties hereto through “ive. 
respective counsel that the within dep sition 
пау be signed and sworn to before any Notary 
Public with the sanc force and effect as if 
signed and sworn to before the Court. 


одо 


LIA! 8. PALEY, having 
been first duly sworn by Isadora S. Ботак, CSR 


Notary Public of the State of New York, was 


examined and testified as follows: 


LXAMINATION BY 


MR. TOPKIS: 


Q Mr. Paley, I understand that you are 


currently chairman of the board of діт” ars of CBS, 


Ine.; is that correct, sir? 


A 


Yes. 
9 And you held that position since 1946? 
I think it was 47. 


Q Who's Kho says '46. I won't argue with 


All right. 


Q Prior thereto, I bolieve you were president 


KX 
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Q I an amalganating my word with your 
counsel's. 
MR. TOPKIS: I call 1t the ASCAP pool. 
ASCAP calls it the ASCAP repertory because there 
are connotations to pool. So we compromised on 
repertory/pool. 
(Question read pack.) 
& It is essential for us to have the right to broad- 


cast a certain amount of music. I am not sure whether 


4t is necessary for us to have the entire so-called 


"/pool." 
Q You got along without ASCAP music for a greate 
or lesser duration than 30, 40 or 41, didn't you? 
A Yes, we got to know about JEANNIE WITH THE 
LIGHT BROWN HAIR, too. 
Q We all did. 

Is it your feeling, Mr. Paley, that the 
operation and competitive vigor of CTN would de signifi- 
cantly affected if you didn't have access to ASCAP music? 
А On the basis о? the other networks having access 
to ASCAP music? 

ы Right. 
А Yes. I think that would be а very serious competi- 


tive disadvantage. . 


Paley 


Q Really? You think people would stop 
listening to CBS? 
А No, I didn't say that. I said we had been in 
& competitive disadvantage. 

Q What do you mean by being їп a competitive 
disadvantage? 
A It would be more difficult for us to produce shows 
for one thing. de would not be able to allow the artist 
who wanted to produce a certain number or sing a certain 


number or use it: for background music from using it 


4f he was not able to obtain the right to do 80. 


Q 80 there would be a certain handicap? 

Yes, sir. 

Q Would that be an economic .andicap or 
stylistic handicap, cultural handicap, what? 
A On all fronts. 

Q How would it hurt your pocketbook? 
A If our shows were not produced because artists 
did not like the restrictions placed on them through 
eur inability to provide the music, we would not have 
certain shows which competitively might be important to 
us, and might have an adverse effect on our circulation. 

Q You say it might do that? 


KK 


Yes. 
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of the State of New York, beld at the offices 


of Hughes, Hubbard & Reed, EIGE. ne Wall Street, 
New York, New York, on the 30th duy of March, 
1973, at 10: 35 fl. N., pirsuant te Notice and 


Stipulation. 
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of Counsel 
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IT IS HEREBY STIPULATED AND AZFEED by and 
between the parties hereto thrcugh their respective 
counsel, that the within depozi tion waz be Signed and 
8worn to before апу Notary Public wich the same force 


and effect as if signed and sworn to before tho Court. 
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EM IL D. POKLITAR, having 
been first duly sworn by the Notary Public, was 
examined and testified (^ follows: 


EXAMINATION 


: -A zx»20gm 


BY MR. DAVIDSON: 
9 Will you state your nam, please? 
Bmil D. Pokiitar. 
Q And where do you reside? 
Number 3 Danbury Court, Suffer, Nov Tork. 


Q Are you sometimes known as Duke Poklitar? 


i 
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Rave; ou read Мг. Sipes’? deposition in this 


Yes, I have. 
Q Are you employed. ty Columbia Boedcasting 
` System, Inc.? 

А I am employeé by CBS Television Hetvo:'k. 
Q Which is a divisicn of 65olurtin Broadcasting? 
Yes. 

MR. ERUSKA: The record so shows, yes. 

Q and what is your job tlile? 
Associate director of Muste rat ien. 


Q What is your educations. background, Mr. 
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I was employed by H111 & Range Songs, inc. 


SESAC, Іпс.7 


4 What is the business of Hill & Range Songe, 


They are music publishers. 


Q What was your job title at Hill & Range Songe, 


I had no title there. 
ty What were your lutios? 
I organized and set up thoir copyright renewal syster. 


Q Did you have an7 other duties other than that? 


No. 


© Whom did you re Dort to at 4111 & Fangs Songs, 


I think his name was iresland Landon. І am sure 
the last name was La-n-d-o-n 

© During what per od of time were you employed 
by Hil} & Range? 
А 1955 to *56. 


Q When you loft H. 11 & Range 01а anyone succeed 


I don't know that. 


Q What employment did you obtain after Hill % 
Range? 


Pokiitar 

I was employed by the CBI Television. 

9 What was your Job there r 

I was assistent — adrinistrative assistant to the 
manager of tho Music Clesrancs Section. 

Q And for how long did you hold that position? 

Something over two yoars. 

Q What were your duties es aduinlpbtvstive 
assistant tc the manager of the Muskie Clearance Section? 

I nsvisted the manager. 

Q And what were tis duties? 

Supervising the operations of che Muaic Jsearanes 
Section. 


Q What were thes: operations? 


А Clearing of music for television programs, radio 


network ргоггошз. 
Q is that the extent of his duties? 
А There might be situations where synchronization 
. Tights might be negotiate where they might de reouired. 
Ч Were there suck situations? 
Yes, there were. 
а! Who was tho nan age: of the Music Clesrar^o 
Section at that tine? 
A Clark Harrington. 


9 What position did you assume efter you were 


| 
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administrative assistant to the manager о? tho Music 

Clearance Section? 

E I then became manager of the Music Clearance Section. 
Q Por how long wero rou nana zer of the Muzic 

Clearance Section? 

A Until 1970. 


Q Were your duties the same as those of the 


previous occupant of that offica? 


A Yes, they were. 

© And ът at job did you essume in 19707 
A Associate director of Music Operetiont. 

Q Did somecns eit a then becomo manager of Mus) 
Clearance? 
A Ho. 

Q Who vas Girector of Music Oseracions in 1970? 
^ Louis Teicher. 

9 And is Mr. Тә?слее 56111 director of Music 
Operations? 
А Не is. 

Q Was there a recrsanization3s of the Music 


Operations area at CBS in 1970? 


A А voorgenization? 
Q Yo3. 
А How бо you mean? 
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Q You ar tuned а rew title et thet time and 
no one took the position that you had previously hel“? 
I was just inquiring whethsr that was part 
of a general reorganization cf the department. 
& No, it wes a promotion. 


Q Did you essume now duties on taking the job 


аз associate director of Мові с Operations? 


A No, the duties reraincd essentially the same ac 
manager of Music Clearance. 

е! How Ing has u. Teicher been director of 
Rusio Operations? 

& I think it is around en years. 

Q What functions does the Music Operations 
Department have other than tis clearance functions to which 
you previously testified? 

The administration of staff maictanr. 

Q Are there any «ther functions? 

Handling payrolls for staff musicians. 

q Із tha. all? | 

There might be cases there there would bo negotiations 
with composers for the conuporition of scores for film 

"programs which СҮН might procuce. 
Q Еси many employees at CES Television Network 


have music clearance functiors? 


a’ 
* 


Poklitar 

Eighi. 

Q Do all of thom naye their offices at CBS's 
headquarters in New York? 
E Ho. 

Q Where are thoy located? 

Five are in New York zd three are in California. 

Q Do the five in Jew York include you? 
^ Let me just count. N», X suppose I could change 
that. There are віх іп New York and three in California. 

Q And do the people in Music Clearance, both 
in New York and California, :*port to you? 
4 Yes, they do. 


Q thet аге tho dvcies of the enployaes іп 


California? 


A The same as New York. 

Q And what are those dutios? 
A Staff members are 58tiznod certain programs and the 
*music and the titles and other inferwation on the Bonge 
which are produced or plennec to de used ars вцриї “ted to 
whatevsr person is assigned to that program. 

Q bees the Califcrnia personnel nandle progran? 

produced ir California? 

А Yes. 


Q You mentioned er: musicians. Doos CBS 
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Television Network employ steff musicians? 
А Yes. 
Q What ere their duties? 
I am not in that area. They perform as musicians. 
Q On Network pro;rans? 


Ro far as I know, they are Network programs. 


O2-+AROVMB A»209 3. 


2 Do you know whet sorta or programs they 
perform on? 
А At this moment I сап"! answer that. 

Q Does the Muoic Clearance Department of UBS 
Teltevicion Network submit do uments indicating performante 


of music on the Network to performing rights organizations? 
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Li Ву documents, you man music logs, muste reports? 

Q I sm asking yo. 

We submit wusic rapora, yes. 

Q In the case of a motion picture which might 
be performed оп СВЗ Televi0i n Netvor, mag sorts of 
documents would bs submitted to the p.rforming rights 
or ha. at on? 

A We would submit a cop. of the mus.c cue sheet. 


Q Music cue shes ;? 


Q By whom is the motion pictura cue sheet 


prepared? 


Pol.j Star 
The individual who prepares it? 
Q Yes. 
I don't know the individual. 
Q Is it prepared by a CBS erployes? 
Wnich programs are усу talking about? 


Q I am talking at out a motion picture. 


OZ-ABOVMS ADO, 


MR. HRUSKA: A theatrical motion picture? 

MR. DAVIDSON: A motion picture. 

MR. HRUSKA: Tiere are lots of motion 
pictures. Everything you see on television moves. 
Q A motion picture which hed previously been 


performed ir. movie theetres. 
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& In movie theatres? 

a Yes. 

And who prepared the rusic cue sheet? 

Q That is right. 

A I would think 1t wovle be somebedy at the production 
company who produced the picture. 

9 Then your depa: tment obteins a copy of that 
documents from the motion picture producer and forwards it 
to the music licensing organi zaticn? 

Whoever the supplier c? the motion picture is. 

MR. HRUSKA: Of? the record. 


(Discussion off the record.) 
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Pok1. 


the progran. 


tar 


Q Would the cue sheet for fiin programs be 


reviewed by your department for accuracy? 


А No. 


Q In the case of 2 motion picture which had 


previously been performed in 


theatres, does the employee 


of your department who obtain: thet cue cheet ascertain 


whether CBS has public perfor zance rights to perform the 


music in that motion picture? 
A That would be iong afst 
by the society for the licens 


2 In other words, 


to the performing rights orga 


which music is licensed by th 
to CBS? 
Ё That is right. 
Q To which licen: 
submit such сис chaets? 
A То ASCAP and BNI. 
Q Ars ove sheets 
Not аз а general rule. 
Q Are they someti 
They might be. 


3 


oTov з 5heozo vere returned 


ng organization. 
CDS, submits ths che sheet 
izations and they indicate 


m and retu!n the cue cheet 


пе organizations Goes CBS 


zudmit ted to SZSACT 


ies Submitted to SESAC? 


;ancos might they be submitted 


Pokiiter 
the episode? Xy% N 
А There may have been. 
Q With respect to liva programs on CBS Talevisicr. 
Network, now is music clearanne handicd? 
А Live programs? 


— Tes. 


S2 Aten x»20w. 


4 The producer or ddoe ve is 4237 aned by the producer 
for that job aubnies tho music inforwation to uy departnont 
as to what they wish to use o: the program. 

Q Ie that submission in the form of а cue 
sheet or some other document? 


A It could be by means . a Liss op it could he by 
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telephone, or both. 

Q If clearance ig sought by teleyhors, isn chat 
followed up with a written deuumendt? 
A No, I don’t thirk во. 

Q Whai kind of dct uments or cscuments дост 
CBS submit to the music right: orsaniestions to indicate 
music performances on live pre graag? 
A These are what we call nasie rerorts. 

Q Is the tera "lors" somet. wes 9150 used 
to describe such docuncnts3? 
A Could be. 


E Have you hesrd c ich bern used? 


Sa A2, x»209 
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Yes. 

9 Who prepares the music report? 

That would bo typed up 57 tho persor ia ug 
Gepartment who 18 assigned to handle the program. 

Q Is the music report preparas after the 
telecast of the program? 
A It is generally prepared before tho telecast of 
the program. 

Q But is it sovetimes prepared afterwares? 

I don't believe зо. 


Is it ever sroncod 


music report submitted to the 


ENIS оло in advance of telecast 


— 


— Tights or 
or eftor telecast? 
A | After telecast. 
Q How dees your departzent ascertcin whether 
CBS hes the rigut tc telecast music performed on live 
programs? 
A We presently weintain c file on compositions. 
Q Por lou long bae CBS mainta‘inad a cord file? 
At lezet during ths 27 years that L зате been thers. 
Q Is chat file maintained slphasetically by 


composition? 
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a What world appear оп sach card? 

A The title of tho conposition, the writer, the nome 
of the publisher and the daca ол which either ASCAP, BMI 
or SESAG acknowledged tnat it was in their repertoires. 

Q Is there any procedure for updating the 
card file in cases where ESCAP or BMI or SESAC mignt no 
longer have the right to clear thes composition? 

A Yes. 
Q and mat procedure is that? 


In the case of BMI, a delotion list, we update ths 


Q In other words, sone employee is assigned 
to take the BMI deletion list and go through the card 
file and make the appropriates uetetions on the cards in 
your fiie? 
A Yes. 

є thet procoduve 10 followed ir. respect to 
ASCAP &nd SESAC? 
A I don't delieve that eithex of the «ther two groupe 
issued lists. 

Q Зо that it is ecnceivadle thet the information 
on your card files aht bo incecurate in the case of a 


composition which might have passea out cf the ASCAP or 


Poklitar 
That is * * * 
E ` What is then done with tho music report? 
Copy of the report in then sent to the producer. 
Q What is the producer гоорозеа to do with it? 
Then he checks off the coampocitions which are used in 
the program and deletes any compositions which may not have 
deen used in the progran from tae list. 
Q What about compositions, perfcrmence of 
which may not have been anticipated st the time that the 
"elearance information has been submitted to your departicent? 
Are such compositions added to the list? 
A They 10018 be added, yes. 


Q Tae 2.0640 report would de aub? ited to the 


Pas 
producer after & performance Ster a telecest? 


A Before the tolecest. 

4 Before the telecast. is it eagaie submitted 
to him after the telecast? 
A Ko. 

— Thon if a composition were perforued during 
а live program which had not been expected to be performed, 
by the producer, the music report would not contain the 
name and other infornniien өз to that composition; is that 
correct? 


А At what point in time are you ба1хїпє about? 


A- Ann * o 


чо Creare С: 
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G I аз talking at the oolnt in tire tnat 
the music report has been prepared, 1t has deen sent to 
the producer and te has returasd it to you. 
| A And he has added a composition? 
Q Ко. Tou indicated co ше that he returned it 
to you prior to telesest. Now, my question is: If a song 
was performed during teieca3t, mien the producer nad 
not expected to be perforvod, that composition would not 
be included оп the music report; is chat viznti 
A Hell, 1f ho Imex thet iç wes going to be performed, 
he probably would have been in touch with somebody in ny 
depertment to clear it. 
3 No. Hy question deelt with з composition 
which he did not azpect to bo performed. 
KR. HRUSKA: You moan an ad lin, scwthing 
like that? 
ип. DAVIDSON: Pousibly. 
Q Or, for example, ор з news broadcast when а 


coverage of a liv: event right pict: up 2 performance. 
A He would add it te tho skeet) and thea we would 
emend the shest. 

4 It is mp understanding that buse on your 


prior testinony рэ returned Ghat chest to you prior to 


telecast. 
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Yes. 
9 If he does that, he has loat: his opportunity 
to amend the sheet, has he not? 
MR. HnU3KA: I object to the orm of the 
question. It is argumentative. 
Obviously, he can pick up a tolepnone. 
MR. DAVIDSON: mat is sugges Ing an 
answer $o the witness, and Z object 0 it. 
MH. HRUSKA: Your quastion -- 
MR. DAVIDSON: Ку uuostion is a perfectly 
almple guentiona. 
ҸЕ. ERUSZA: Otay. You can боѕогіье 1% the 
way you want to. 
Q Do rou гаса]! tho question, M^. Poklitar? 
А situation where a piece of muzic is ad libbeC? 
Q Or otherwise unexpectedly рет ’omned during 
telecasts of the live program, the music cleirance sheet, 
tle music report, excuse пә, has been retuned to you by 
the producer of the progran prior o this live telecast? 
A Vea. 
Q My question is, does that perforrance become 
added to ths music report and if so by whut nesne? 
n | (Then the staff member preparas whai з 2311 an 


add sheot, yes. 


Ро). 1 


9 How does the г taff menber oo 


ка oas 
22309. sa 


such additional conposition vas performed? 

A The produce? kas 200,13 tat comcosition to his sha 
Q Let's back Let Jo bit j Casti Ting 

previously that the sheet hc зац reterazsad to you by 


the produser prior to спе tcieccot At tact point the 


Qz-+aADoOwvms 


producer dees not know ther 
A I az sorry. 
e 27, ho er lines th there hus озеп an 
22 lib; rhat happens then? 
A Yell, you ere taikii 


Q That is 
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sheet wuld come tc 
rula, that is гу experience. 


Have there bes 7 
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Poklitar D 785 31 
producer indiceting whet muscle is intended iy the producer 
to be performed. Tour department attempts tc d3etormine 
whether rights have been obtainod for such *v8íc and prepare: 
a murnic report which is then retezned to tle procuc.r. 

Following the telecast the preducez. makes 
any .i¢':..“s or deletions which are necessiry based upon 
that һар лей during the telecast and returns the report 
to you. 

Do you tion forward it to the performing 
rights organization? 

MR. HRUSKA: Js that single or plural? 

MR. DAVIDSOH: Orgenicetione. 
A Нэ chen make the aporoprieto additio: sheet showing 
that additional use. 

Q In other words, the producer vould not 
physicaliy change the music report himself fut would provid? 
the additional infornation to the anpropriaiis person in yow 
fepartment and that person would physically change the 
report? 

A Heo would amend the music report. 
(Diecuasíon off the record. j 

Q There із then a ootsAbility under the music 

clearances system enoloved оу CES that a ecmpusition on a 


15те program might be performed for which СИЗ did not heve 
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Poklisar J 
public perfornancs rights; isn’t that corrects? 
MR. HRUSKA: I object to the question on 
the grounds that anything is possible. It is per- 
fectly obvious that any physical act is —" 
All right. 
(Dizeuseion off the record.) 


Q Have there teen instances men CBS has per- 


formed a composition on & live program for which it did 
not at the time of the performance have а performance 
license? 


A Absent compositions which „те in the publie domain, 


t don't believe so. 
(Record read.) 


HRUSKA: I thougat ít was "X don't 


лә C»69p»z Oa- QO-*--420*R^» RPROS  7_ 


recall any.” 


MR. DAVIDSON: I would Jiko tre record 


$0 state as reported by you. (To Fre. Borax.) 
MR. Mus: What did tho witiess say? 

"I don't recall апу" o» "I don't dolleve 8977 

I thought rou saig "I don't recall ery.” І um 

not suggesting, an anner to you. Whitever it 

wos, I don't care maat ít waa. 1 jut went 

it to bc accurate. 

A I don't know. І have no recollestior.. 


Q fim. Por" itar, in the case of a live program 
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Poklitar 
боев anyone in your departmen* taka any estes to 
verify the accuracy of the information mic is contained 
їп the music report: 
A That is returned by the producer? 
Q Or prior to ito being sent to the producer. 


І wili limit it to after it 13 returned by 


the producer. 


A No. 


Q So shat 1f the producer had iricluded a 


composition which had not in fact been performed or had 


failed in fact to include a composition which was performed, 


there 18 no procedure in your department followed which 


‘might point up such an instance; ia that correct? 


А We rely on the inforration Гогрівраб by the prodvcer. 


TE Q You mentioned that there were very few 
‘live programs on the Network. What categor los of live 
progress can you recall at this time? 


СА At *his time? 


Q Yes. 

Меча progrens аге live. 

Q Are sports eventa? 
;20tb811 games, es. 


Q Paredes? 


Foklitar D 788 34 


Q News specialis? 


+ 


A News specials wight be live, they miztht be filmed, 


è 


Мф d 
` M , 
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^. 


^. they might də videotaped. 


(A brief rees3s was teken.) 
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BY MR. DAVIDSON: 


we 


ч Nr. Poklitar, how does C3S obtain public 


OBE—ABOBVMB x»2-0 .. 


peformaneo rights for the dramstic perfornazce Of composi- 
tíons? 
А Will you define "dramatic"? 
| Q Br way of background, aro yov aware that 
the performance rights orgenlzat zom only lisenss the 


non-dranat 10 right to perform musical composisions? 


2 ¢ree»2 0 


MR. HRUSKA: nich psrformance rights 
organizations? 
MR. DAVIDSOR: ASCAP and BMC. 
A І em avaro that ASCAP nas 22all performing rights. 


Q I meant drenatze in the sense of t5;9 grand 


performing rigit es 16 is anec lues Кпоп. Do you under- 
atand whet is zoant by tnet? 
A If I do, I em the caly one in the business who aces. 
o Would you agree that the telecast of а bellet 
‘would constituto 2 érematic perforzance О? a nusical 


‘composition? 


A Fot necessarily. 
“x ¥ 
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Poklitar D 789 зв 
in connection ak x ADO ABOUT NOTHING? 
A To the music in KUCH ADO ABOUT NOTHING? 
G That is right. 
The music, as I recall, was all background music. 
© I clearly recall feature performances. 
There may nave beer. feature parformances, too. 


Q Where were the rights 20 that music 


^^ obtained? 


A They would have been cleared throuzh either ASCAP 
or ВИТ. 


Q Does it sometimes happen that music 


` "composed by a writer who 18 not affliiated with ASCAP 
or BMI is performed on CBS Television Network? 


vA ASCAP, EMI or SESAC? 


© Or SESAC. 
Sometimes it heppers. 


Q Are there ary typical itinds cf situations 


rr in which that happens? 


^ I suppose prefessicnal foothail telesasts mignt 
be one. 
Q What kind of music would be composed by an 


unaffiliated writer for professional foothbali telecasts? 


; It would be music composed оу a high school band 


“leader. 


к 
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9 How Goes CBS obtain public pe formance 
rights in that kind of situation? 
А Thatkina of a situation, the progran handler would 
either contact the half-time bend director of the team 
or the high 9chooi band director Glrectly, and ask for 
"depnisston to perform the composition. 
| Q When you refer to the progrem handler, do 
vou refer to an employee of your department? | 
Yes. 
e Xe that permission over refus эй? 
I can't receli спу case where it was. 


Does CBS pay a fee for euch use? 
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Is the permission obtained 2л writing? 
A There will be cases where we will ge: telegrams 
» from the band leader,or a letter. | 
Q Do you have any Fora of agree gent which you 
use in that kind of s$tustion? 
KR. KRUSKA: Any fore of what? 
MR. DAVIDSON: Agreement. 


A There 13 а form of agvecment, but we don't use it 


in thet kind of a citvaticn. 


ә 


In whet situations de you usc the zor of 
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A In those cases where а progran might contain 
music composed by comeone who is not with ASCAP, BMI 
or SESAC. 

Q Yet the egreezent would not bə used in 


connection with footbell алев in which that typ^ of music 


was used? 
A Generally zot. 
Q In what tet ef programming would the 


fora of &agreogent be used! 


A It couid vary. 
Q Could you tiva eng oxcuples? 
A It might be a eituztion on 5 Camera Fire program 


where a person who is not а orofesnvlonal scngariter, but 


essentially а musicien, wes involved in pleying music, 


‘ who was not а member of АССАР, BMI оо SHSAC. 


Q Dees the form of agree rent provide for the 


. payment of a fee to the writer? 


* I don't believe it 0053. 

Q Can you reosll any ang zence of that kind 
in which permission to per faru the song vas ever f'efused^ 
A In which situation aro you belking eront? 


1 


Q Can you recell avy situation in wich CBS 


sought to use its form of egroenenat which you have just 


described but the writer refused perai55s? to C0881 


Poklitar 
I hav . elear recollection on that. 
Q Do you have any vague rocollection? 


ИВ. R2USXA: Don't answer it. 
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Q Do you have any : ?coiieetion tt £11 on that? 


I have no recollection. 


“wk, 
„а^ 


Q Does the written agroerent to which you have 
Teferred give CBS any rig. n in addition to the right to 
wake publíc performances? 
A Tes. 

Q What other rights ore included in thet forn 
oz cgreensit? 

А Syachronizetion. 

Q Does CBS also seck a synchrem.zation right 
from the ompciere, the uns?filieted compescrve, with 
respect to whom the form of agreement 4s noi; used? 

A In whet kind of а altvation are you talking ebout? 
In other морів, the band leedere at half-time, 

do you obtain a synchvonizition right fron. them as well? 

А Ho, these era live selecastr. 

Q Do the ayneh:sonizatíon and pul 110 performance 
rights obtsined ir tho fora cf agressent cpi rato in par- 
petuity, or aro they for a specific perform nce only? 

A It might be either ay. 


Q Dees the forn of agreement previde one way 
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Poklisar 
the other? 
A из І recall, there ere two forms. 
© One form applies only to а зрге!,Ё1с performanc- 
and thu other applies 2з perpetuity: is that the distinc- 
tion between the tro foras? 
A One form applies tc a specific progran, the 


other form applies in gansral. 


Q In what situations vonia ono form be chosen 


"rather than the other? 


А Well, as a general form, X would thins it would be 


' ån a situation wh ve there woe expectation of future uses. 


1 


Q 


: hee paid a fee to an vnafíil.s5od composer for pubiic 


performance rights or synchronization rijcits? 
А Yee. 
Q What such situations do you r30311? 


A Tne situationa where we performed tha composition 


‘Curing а news program written by a composer who we found 


later-- who lator filed a сініц. 
Q Did ho file suit or just invocmally seek 
compensation? 


A Ee hed a lawyer whe filed a cleir with us, not a 


Is thet the only instance you can recall? 
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Poliser 
Thr; is the only ore. 
9 Are the public performance vights from 


unaffiliated euthors end composers 5!roys obtained in 
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advance of nerformence ог эго they somstines obtained 
after a performance? 
A Т zould sav it vould de befora the performance. 
Q There would бө no Instances an which such 
rights would be obtained efter the performance? 
A I can't recall any. 
Q There may ht.ve been? 
I doubt if thers wes. 


Q In che case of football zamze — are football? 


AE 


games produced by CBS Television i/otsork? 
E HR. HRUSKA: І object te tha form of 
the question. 
What бо you mesn by the vori "produced"? 
Q Are football gama obtained trom an Indeper den 
producer or is che production dene by CBS Talaviston 
Network? 
f Define "production." 1f gor would. 
Q I want to erk you to define production. 
M. WROUSKA: I$ is your question. 
Sorge, t ic co mor Ricwleige that right. 


to broadcast profersionzl foosball exe obtained 


Poklitar D 
from the profezsior.al football leazusc. 
MR. DAVIDSON: Yas, but there are other 
functions of 4 producer other chen odtatning rights. 
It is not the same situation as a filmed program 


where CBS hes something 1t can Just crant onto the 


OZ-4-909m» DDO. 


screen. Thero is a lot of — 

HR. НЕ"5КА: Administrative rork. That iz 
what you msan? 

MR. DAVIDSO;: Тов. 

MR. HRUSXA: Who performs adniniecrative 
work vis-a-vis telecast of & feotbalt sane? 


MR. Davidson: I will accept that amendment 
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to my question. 
Will you repeat the question? 

MR. DAYIDSON: Will you reed back the 
question? 

KR. RRUSKA: I will repeat 26. It will 
make it easier. 

Who, if you brow, performs the necessary 
administrative work vith respect to the telecasting 
of a professional focthall gane? Can you answer 
that? 

I can’t answer it. 


MR. HRUSKA: I am sorry, уси iry. Ueorge. 
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45 
Q Is the person whose identity зс con't know 
а CBS euployeo, nonetheless? 
A I can't ensver that. 
MR. HAUSKA: I think neither спе of us has 
made our questions clear enough to the witness. 


Q - With whom does the Music Clearence Department 


deal in connection with rights for professicnal football 


In conneetion with clearance of music? 
e That ia right. 
994 Ié ment be the half-time band director; generally 


At 1e the half-time band director. 
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Xe s ч The half-time bond director tren is not а 
CBS employee? 
^A He is not. 
| 9 Can you гөса:1 the occasions «у: which com- 
i positions have been performed on СЕЗ T^levicíon Network 
| where the lyrics had been changed in such a way that they 


° mon not be covered by the original copyriçit on the con- 
position and could not be cleared dy tno performing rights 
organiza‘;ions? 

A Yes, Z сап recall. 


e Dees CBS obtain public performance rights 


to perform the new lyrics in those uituetiors? 
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А It contacts the publisher of che сопло? лоп 
involved. 

Q Do you refer to the puolisner of the com- 
position in its original form? 
E Yes. 

Q And shat kinds of arrangement; are made 
with those publishers in thas type o? situation? 
5 The program handler vould reed to hin on the 
telephon? the changes in the lyrica. Mere ars tines 
when he might ask for copies of the changed lyrics. 

Q Із any formal vermission sougat from the 


publisher to perform the changed lyrics? 
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A He gives us his permission Zonerally by telephone. 
а Is that confirmed in writing, in any way? 


I Gon’t recall of any іпвъзлсев whor3 thet was 


Q Аге eny pubile parforeance rleats obtaineé 
from the author of the chenged lyric in those situations? 
А I con't know. We Just call the publisher. 

e Can you recall any instances in which the 
publisher has refused to permit che perfornince of the 
chehged lyric? 

A Yes. 


Q mar such Inst andes are those? 
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А It would have been cases wher? the pudlisher 
felt ho didn't want to allow any lyric changes. 
Q Has CBS ever, nonetheinss, gone ahead and 


performed the changed lyric in any such situation? 


A Hot that I cen remem»er. 

Q Has CBS ever said a fee to a sublisher for 
permission to pe- 2 changed lyric? 
A I don't rec. і any case. 

Q You testified earlier Ghat with respect 


to football games, your department ordinarily deals with 


the half-time bani director. Is that siways the case or 

is there some other person with wom they mignt deal? 

А Moat of the tine thas is the cese. Mere may have 
been an occasional case where there would Бэ a direct 
contact with the high school band leader. I should really 


say the half-time band leader. It is not always a high 


school dand that is performing. There minc be some other 


bands рег??от 1л. 
© Rag CBS Television Network evar vorformed any 
compositions which were crizinally composed as a pert of 
а commercial message, such 36 an advort ien; jingle? 
MR. FROSKA: Т object to tho cueactionr. 
In its literal state I think Jt call: for а 


legal conciusion and I think that whet we are 
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Poklisap D 799 113 
^ That may hava been part cf the later part of the 
1969 study. 

Q Do you recall whether «= 

MR. HRUSKA: All right. Go ahead, 

MR. DAVIDSON: Nr. Poklitar, in the latter 
part of 1958 did you prspera one study or did you 
p^epara two studíos? 

MR, HRUSKA: On wh: t subject? Ол any subject? 

HR. DAVIDSON: Ca che gubjsot of music usage, 
on CBS Televieion Network, foesi5ility, cost or 
cesírability to CBS Tol.viaion iiateork of а per 
use license. 

MR. HRUSKA; The witness has inswored twice 
that it may have bean ого study om it га Fave 
deen two atudies and he cannot хасг21 snd I think 
those quse ions are now bordaring evan Unt? 
tormenting of а witnesa and í direct hin not te 
enswer. 

BY Hr. DAVIDSON; 
Q Mr. Poklitar, wouid you e api your councel's 
statement up to the hyperbole әл a correct mastatamsnt of 


your testimony? 


MR.HRUSKA: Don't 


You teatrified ear 


+ IWAN it. 


ac that in your meatinge 
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Poklitar D 800 iw 
with Mr. Sipas you discussed he alterna‘ives of your 
per program License or doing without ASCAP and BMI licenses. 

MR. HRUSKA: I obiect to tho form of the question. 

MR. DAVIDSON: ma іе your objection? 

MR. HRUSKA: The word “alternatives”. 

MR. DAVIDSON: 1 believe that is the word used 
by Mr. Poklitar. I dic ot mean to imply that the) 
were necessarily satisfictcery alternatives in my 
question. 

C With that qualification, uy dusa aon is, 
did you discuss any other рос: ibis alternatives or potonrti.: 
alternetives? 

HR. HRUSKA: To & blanket? 

MR, DAVIDSON; To :. blanket license. 

MR. HRUSKA: Your first list had per progre 
per ura and no ASCAP от ЗМІ licenee; 

MR. DAVIDSON: Ho. X did not includo per uso. 

MR, HRUSKA: I av i ory. 

HR. DAVIDSON That was tho feult of the 
quastion, really. 

MR, HRUSKA: You гч ally meant to? 

MR. DAVIDSON: Ves. 


А I believe wa discussed he gar ure Gusetion, the 


per use matter, 
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C Did you discuss anv other fori of licensiug 
other than the form to which you hava proviouoly tas ti Te! 
E That is the per program, baing without a license 
and per use license? 

0 Үез. 


I don“ z recall any others. 


Sa- ien лх>хов 


0 What waa said in your meetings with Mr. Sipes 
concarning por пзе iicense? 
MR. KRUSKA: Thoes av iecusricns held aot 
with counsel, with ifr. fipes or otter non-counsel? 
DAVIDSON: Tha question ie not oo limited. 


HRUSKA: Right ha direciios makes it 30. 
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ich arrengament. 


A It was my opinion ghi 
feasíibls. 
you give 


arceéengioent 


my opir.ion that 
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Q Did you give him any reasons why you believad 


ere 
3 
`~ 


it wouid be feasible? 
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LI І may ог вау not hava, І don't ren nber. 


Q Did you suggest the possibility of a per use 


°۶ 


- license to Mr. Sipes or is that something be told you 
about? 


. 


пи с>» Ou AX-4»90O"ARB а» 


-= De 


4 I believe it just evolvad curing our conversation. 


+ 


Q Do you know who coined the terninolegy "per 


use license"? 
. A Mo, I don't. 


Q What were the fea cures of tho per use licens^ 


as you discussed thon with Hr. Sipas? 


& That there would bs a wirld wharo 6 would be able 
to have а per use arrargement with ASCAP and BMI and also 
€ situation where ve would license music vighta directly 
with members of either society, 

Q Wero there апу ot} ег terns of а par vse system 


other than those you have ce: ioned? 


А Not that I can remsonmber. 


Te 2 * " Q Did you tell Mr. :ipos that thare would be 
| 
2 any &ivantege in dealing dire: tly with cpo ans and * 
ublibhere? 
gp P 


А I may hava. 


EN Q Do you believe thet there are such advantages? 


Poklit it 


MR. HRUSKA: І thik we are going off into an 
area where this witness is not really competent to 
testify. He is not an oconemist, hie job is clearing 
music and I really think that his judgments on this 
subject are not relevan::. 


MR. JITTER: I think that statement is an out- 


-H x»»00 . 


rage. Tha. man is the firat witness yo ave pro- 
duced who professes to !ncow the slightest thing 
about the music busines:. You have askad similar 
questions of publishers cf writers, of pcople 
dealing with clearences 


HR. HRUSKA: Реєор з dealing with clearances; 
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whom do you zean? 


HR. SITTER: Harry Fox ; 
HR.HRUSKA: Oh, yur. 
HR. GITTER: I chz k your statement is an 


ebsoluts outrage. 


Q Xs Mr. Sipes an e:onconist, Hi. Poklitar? 

I don't know whether ho is or aot. 

Q Hr. PokJita», do ou boliovo thet the per use 
eystem offoro advantages to CIS Talevisier Network over 
the blanket licensing eye ten? 

HR. HRUSKA: Go an ad, you Know, X just do not 


ses how Мг. XE «pinions on this subject are 


П 
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determine whether euch follcow-throughs hai been made? 
MR. BAKER: Ycu mean ever? 
Q . During the year 1969 to the present. 
^ AS pert of my normal supervision of 


the берагігепё I moy have. 


E You don't rect 11 one way or the othar? 
A I probably heve had ‘cases -- there had been cases. 
. Q How did such cases come about, if they did? 

Li Yes, I suppose there would be occas2ons when I 


. would ask г. staff member, "Is the music in for such and such 
E program?' 
They would answer yes or no. 
| Q When music clearance informition or music 
'Gue sheets have not been submitted prior бо telecast, 
are inquiries to the producer regarding that 


` Situation made orally or in writing? 


A Generally they are made orally. 
© Are they ever in writing? 
A There may be instances where they would be made 


in writing. I can't recall of any. 

Gg Mr. Poklitar, do you know whether CBS 
Television Network has made any selection of the BMI and 
ASCAP compcsitions which it would desire to license 


under a per-use system? 


MR. BAKER: I would instruct) you to limit 
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your answer to any selection made other than at 
the request of counsel. 
MR. DAVIDSON: That is absolutely astounding. 
MR. CITTER: I think we sho:ld go down to 
Judge Lasker right пок. 
MR. DAVIDSON: That is telling us you won't 


tell us what kind of license you want. 


MR. BAKER: You mean as to the specific 


~~ =- 


compc sitions we would like under that.license? 
MR. DAVIDSON: Yes. 
MR. EAKER: I think that is something that 


veM& k Stoga 
is ir the د‎ the case. 


MR. DAVIDSON: Let's pit а 11%%1е more 


[4 


of this -- 
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MR. GITTER: I would like to get what 
we are now allowed to get on the record. 
‘MR. BAKER: Would you like ve to state it? 
- RY MR. DAVIDSON: 
9 Have you been instructed by counsel to 
select the compositions which C53 would desire to license 


under a per-use license? 


.-* 


MR. BAKER: I think we can solve this if you 
agree that any answer ae пау give iz no waiver 
of any attorney-client or work product privilege, 


all right? 


Poklitar 
What io the question? 
(The question was read by the reporter.) 
No, I Fave not. 
p Have you been instructed by anyone to 
make such & selection? 
Have you been inetructed by anyone 
to keep any sort of record cr engage in any kind of study, 
or take any other steps consisting of preparation for the 
selection of such compositicns? 
MR. BAKER: Gc ahead, it is the same line of 
questioning. 


Would you ask that agein? 
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(The question was read by the reporter.) 
MR. BAKER: It ie the word "study" 
which bothere me. 


He has testified he has not made such 8 


3-85 


selection, he hasn't teen requested by anybody to make 


=. 


such a selection. 

R. D .IDSON: I am asking nim whether he 
did anything by way of preparation for making 
such a selection. 

KR. BAKER: Other than records he keeps 
in the ordinary course of business, any additional 


step? 


HESE URE ¥ 3 


MR. DAVIDSON: Yes. 


Pok:.itar D 807 194 


Answer the question. 


E If you were directed to make such а 
selection, лои would you go about 15? 

MR. BAKER: This 18 a selection of the songs 
which is subject to thc Previo) license which CBS 
seeks in this action? 

MR. DAVIDSON: That is correct. 

Q With chat assistance, can ycu nov answer 
_ the question I most recently posed? 


А I suppose we would tak: into consideration the 


content of the ASCA?, BMI pe:fo:aed works index, review 
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of past music logs, populavi:;y charte from the 
trade papers, consultation wlth producers. 
Q How long do you believe it would take you 
to make such a selestion? 
“A Not knowing the details that would re involved in 
the per-use, I can' answer. 
Q Have you given any thought prior to today as 
to how compositions would be selected? 
E I've riven soms though; tc it. 
© I cake it that no review has been made 
of the ASCA? and BMI perform:d work indexes, produces 
have not bean consulted and pas; music logs have not been 


reviewed up to this point; 1з that correct? 


Poklitar D 

MR. BAKER: Read the question back. 

(The question was read by the reporter.) 

MR. BAKER: I am going to object to the 
questicn unless you limit that to whether things have 
been done for the purpose of selecting music that 
would be subject to the ASCAP and BMI per-uso 
licenses. 


MR. DAVIDSON: That was the intent of the 


2 
question. 


Read the question back. 

(The question was read by the reporter.) 

MR. BAKER: For the purpose of designating 
songs tco be subject to any ASCAP or BMI produced 
licenses which might be granted. These things have 
not teen done with that purpose іл mind. These things 
may Lave been reviewed for some cther purpose but 
not for this purpose. 

MR. OITTER: Why don't you have him answer 
with respect to any review study at all? 

MR. BAKER: І wili object except to елу 
review study made by counsel. 

Q Mr. Poklitar, for the puroose of selecting 
compositions to be covered by an ASCSP or EMI per-use license, 


have you cr has anyone else at СВЗ reviewed the ASCAP 
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or BMI per^ormed works 1ncexes, consulted with any 
producers or reviewed past music logs? 

A This must be a thick day. Would you say it again? 
MR. DAVIDSON: Mr. Reporter, please read the 
ques:i1on back. 
(The question wat read by the reporter.) 
No. 
Q Does CBS Television Network currently hold 
а blanket iicense from SESAC? 
a Yes, it does. 


© Some compositione from the SESAC repetory 


C> Ф р 


аге perfomied on the network? 


8 
ds 


А Some are, yes. 
x Do you know Mrrk Moerson? 
Do I know him? 
Q Yea. 
Yes, i know nim. 
E Who is Mr. Moersen? 
Who :.8 he? 
Q Yes. 
I be:ieve he is with the music department of NBC. 
Q 48 he your covnterpart at Nac? 
I don't know NEC's structure. 


Q Do you believe him to be your counterpart 


‘at NBC? № ** 
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MR. DAVIDSON: Lot me take 30 seconds 
to confer. 
(A brief recess was taken.) 
BY MR. DAVIDSON: 
E Mr. Poklitar, under a per-use license as you 
understand it, would CBS Television Network infora a 
writer or publisher of a conposition included 1n the 


^— % nucleus thet CBS Television Network intended to 


> ^. r an 
22 48 " " 


perfora that composition prior to the performance: 
MR. BAKER: Repeat that back. 


(Question read tack.) 


MR. BARER: І weuld have to object to 
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the forn of it. I dor't quite understand 1%. 


I think I know what it mears. 

I don't understand the use of the word "nucleus." 
; Q That's Mr. Hruska's term. I would hesitate 
‘to define st. Let me phrase the question this wey: 

Under а per-use license, ив you understand 1t, 
would CBS Television Network ir°crm the writer or publishe: 
of а composition in the ASCAP cr ВИТ repertoires which 
‘ad been designated by CBS to te included in the psr-use 
license that CBS Television Network intenied to рэгіоги 
the compos:.tion prior to the performance? 


MR. BAKER: I will continue пт objection 


Poklitar 
as to form. 
MR. DAVIDSON: Off the record. 
(Discussion off the record.) 
MR. BAKER: If CBS were going to rely 
upon the per-use license for the performance 
of a work in a show msde available 0 its 
affiliates, would the network so advise the 
writer or publisher that it intended to so 
rely prior to the performance? I suppose added 
to that should be your statement , "based on your 
understanding of the rer-use license." 
E Without having any way of knowing what the circum- 
stances of a per-use license with ASCAP о> BMI woulda be 
at this point in the game -- 


Q Let me put it this way, Mr. Poklitar: A per-une 


license as you would hope tc ottain it. 


H If we are talking that we would have a per—us¢ 
. License with ASCAP and BAI, your question is if we were 
to avail ourselves of that license, would we contact tne 
composer or publisher? 
Q That is correct. 
MR. GITTER: Before the performance? 
Before the performance? 


Q That is right. 
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a At this point in time, I don't think we would, 
.Q Would you say that New York, Los Angelos 
and Tennessee ore the major music publishing centers 
ín the United States? 
MR. BAKER: Objection as to form. 

All of Tennessee? 

Q Nashville. 
à I know that there is a concentration of music pw'^1sners 
ín those three pointe, geographical points. I don't 


n 4f I can characterize then as major sources. 


Q Are there any other geographicel points in 

which а comparable number of music publishers аге concen- 
| trated? 
MR. BAKER: Objection as to form. 

Sige of numbers of publishers? 

E Yes. 

I would have to think about that. 

E Think about it. 

Will you give me more than 30 seconds? 

E How about 60? 
E There are publishers scattered throughout the 
Unit.4 States and the world who might be considered 
important publishers. 
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Q That's “Lee to the question, Mr. 


* wx 
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the record will show. You 4o3'; heve to tell 


him where his rosponsi 


lities are. 


MR. BAKER: Wess. wait a minute now. 


MR. GITTER: lez 
MR. BAXSR: Озу 
MR. GITTER: c 1 
out of here. 
BY MR. GITTER: 
Q I believe you to: 
your department sometimes nogot 
synchronization rights; is that 


A Yos. 


Q Could you tell me 


I can give you the stand 


зе. Let's not fight. 


Lil wry te got Mr Pokiítar 


tified last time that 


‘lates and acquires 


right? 


what synchronization rights 


ard ianzuege. 


Q That w111 be Tine 


A The right to record 5 m 
. Bynchrorization ог timed-rel2t: 


MR. GITTER: lou: 


3icat composition in 
on wlth e motion picture. 


a you ea 


(Answer read nack 


Q So do I urder:ta 
а right tc record rather than i 


A Yea. 


tly that 17 is 


о pceform? 


Q And is it a right, I suppote the word is. 
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! 
‚ o 4s it a right to synchronize with г film and als? 2 
A 
A 3 tape? 


а 4 MR. BAKER: You are asking him for his 

4 + understanding and nct a legel conclusion? 

1 6 MR. GITTER: Yes, please. 

\ 7 Q I don't mean to be asking you for any legal 

1 8 conclusions. 

E ry E Yes, Z would think that pe would also be Included. 


10 Q. On what occasions does your department 


11 „ acquire synchronization ritmte ? 
12 А Where a particular program contained а musical 
composition and that program vas to be syndicated, and 


лә C»o»»z 


wherever it was required -- such right was required, we 


would negotiate the synchronization. 


Who in your depertnent actually does the 


Q 


negotiating? 


A It would either be rie cr my assistant, Frank Мопгсз. 
10 
; А Q Who do you dc the negotiating with? 
' » 
A Generally, the Harry Fox Ageney. 
20 ä 
T Q Any particulier pəraor. with the Karry Fox 
n" 
Agency? 
m. А It ~ А . x а 
varies. If yov want to know tne present person =- 
a3 
Q All right, I wil: take the present person. 
24 
A Allan Pennell, I think nis пале is. 
25 
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E Do you recall who it was before that? 

I don't mean to tax your memory. 
A No, I don't. 

Q Other than the irc tance where the program is 
going to be syndicated, are there any other occasions 
where your departmont does ‘he negotiating for synchroni- 
gation rights? 

A It has been a practice in the industry, in the 
television industry for many year that үлеп a program is 


repeated on the network, there comes Late play s situation 


which is called 3 seat faz. 


Q Go ahead. 
A And it 1s a standard few, generally, of 325, 
is handled on а very infornzîl basis of billing from Fox 
to CTN and CTN to us. 
Q And your department typically negotiates with 
the H..ry Fox office for this repoat fer, or is it done 
* во informally that no negotiations are v~equired? 
А I doubt that it сап эе characterized ач negotiations. 


It is just an automatic thing. 


Q But somebody doe: coll the Harry Fox office 
to toll the Harry Рох office tbat there {в coing to be 
this repoat? 


A Well -- 
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Q Excuse me, or do I have $t all wrong? Is 
At done long before the originel snowing? 
А No, it would be done when the repoat $5 scheduled 
and actually took place. 

Q Before it took place or about the tame or 
after it took place? 
A It would be after the repeat tcok place. We 
were never absolutely certein that the repeat would take 
place. 

А А Are there any other occasions on which your 
department acquires — negotiates for synchronization rights: 
A When Cinema Center Pilme Division was in ezíatence, 
we hac negotiated sona synchronization rights Gealiu5sg 
with Fox. 

Q And that would be your o» your assistant, 
Mr. Monroe? 
А Monroo. 

Q Cinema Centex Fijms was or organization, 
am I right, that produced moticn pictures? 
А Yes. 


Q That are call G made-for- TY movies, or 


A Some were made for theatrical astibitien und 


some were maie EO telovision. 


Folklitar 


KY 


MR. GITTER: J will withedras it. I will 


conclusion. 


mas res 


withdraw the questicr.. 


\ 


Q Can you tell me what your usierstanding 
18 of what the Bernerd Brody Аззос1асев and Mary WL? 11 au- 


Music Agency do? 


92420 


A My understanding is that in.’crmation as tc music 
used in those programs wore given te either or both 

of those organizations and it ray be chet they obtained 
synchronization rights. І vecJly dan‘; know what their 
day-to-day dealings аге. 


Q But aside from crem, those duo orgenizations, 
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at is, it is your understanding thet the producer acquires 
the synechronizetion rights te film the taped shows where 
they are required? 
d Where they are requi:od. 
Q Is that right?’ our answer, thon to my 
question is yes? 
A I would say уаз, that : 
Q And -- 
A As best I can speak or what the producer does. 
really don't know on а day~to-~day besis what he 003s. 
Q I understand. Də I understand correctly, 


then, that one of the things that CBS wants to accomplish 


* KX 


818 


ee 
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MR. GITTER: І an asking kir if he 


“we `1 


is aware of it. 

MR. BAKSR: Yes. 
I have tolg you thet T hoven's vez Dr. 3: сол? в 
Q Depesition. 


I don't know. 


Q And you weren't 
No. 

Ma. GITTER; о. Daviózoa койбо a break. 
Let's take a brosx. 

WR. BAKER: Fine 


(A brief roce 
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deposition resumed. ) 
IT TER: 
Q Me. Poklitar, car X go Ach with you do th: 
. Budject ci synchro ilsation 
A Yes. 
Q Qn $jncnronáízosoitói Tighe are acauls 


for film aid tape shows: AD 


And limited, 


аз 1 music? 


411 right. II 2 sitvasion 18 now, someb 


Pok1.3.tar 

acquires those rights, either your deparcment or the 
producer or Bernard Brody aid Fary Williams organizetions; 
isn't thet eight? 
A Yes. 

Q I am trying to plrese ^t во your coursel 
doesn't object. 

Am I right that for ezsertleliy галі of 

CTN's prim: cime programmin::, the shows are eltiier filred 
or taped? 
А Did you say for virsual’y 3121, or what? 

Q Essencially ail. 

Еззэпсіа11у 211? 

Q Yes. By the way, 
the evenin: hours, gigut to cleven. 
A 11g ittime? 

Q Yes. 

Yes, I would say so. 

Q £11 rignt. 
reguiarly zcheduled CBS nig tt rn 


filmed ог :&ped? 


A Rogilarly senaduled? 


Q Yee. 
News prorgreimnsa. 


а Other than the nus programs? 
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Other than news? 
Q Yes. 
I ecn't think cf any. 
talk abcus the daytim: 
right. 
Aside from net. 


devtime pr: gramming that 
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music рех: 
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Dare pusliahed compositions 


є very vere? They would 
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с % vou яме hne Boch errangements are 
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H MR. вы ^ "es, that is the question. 
E MR. BAKER: 1 think you are gutting 
4 into something else. 
$ MR. GITTER: Cff the record. 
в (Discussion off tie record.) 
7 E I dcn't know the details of ali the agreenents 
8 with the producers. 
9 Q I understand thet. 
: 10 It is your understanding thet the producer 
, 4 indemnifies CBS against copyright infringement for 
12 music performed on the show -- 
13 A That's my understanding. 
а 14 Q By the vay, do you know whe at the various 
: 15 producers p-epares the cue si:eet that is sert to your 
16 office? 
A I have answered that. 
17 
I don't know. 
18 
я Q I'm sorry if усл did. My notes had thet 
19 
as a questicn. 
20 
Mr. Davidson, I think cortec:?y, tells 
21 
me that I haven't gotten the ams of tho other staff 
22 e 
members in your department. 
23 
Саз vou give me the names of the staff 
24 
25 


members other than * * VE Jeanne Thompson, Norma 


ч 
Q2-ADO on >30% 


с>шошо> 2 ое ~ 


5 
T. 
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** * 2T2 
MR. Ro: 


I will object to · пе form of 
the question. 

MR. GITTER: 7/11 right. 

Q I will rephrase it for you. 
I have trouble with your word "typically". 
Q I know. Let пе rephrase it for you. 

Is it your vacorstanding that when CBS 
produces a show and when music such es chene and back- 
ground music is sr^ 'fically written for that show, CES 
acouires tle copyright to that music? 

А It would depend on the agrooment with 
the composcr of that music. 
Q But typically, that is the case; is it not? 

MR. BAKER: I think he answered yeur 
question. 

MR. 
don't unde: 
Poxlitar? 
-2asion., whos СТМ does have that. 


There ar» occasions when TN doesn't have 


can't queeticy in my wi: yeur use of 


"t'rpical". 


Can you quantity it sufficiently for, say, 
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in the majority of the cases, it is true? 


K* ROW 


A I cin say in many cases in my experience, 
chat has been true. 
Q Can you tell ne -- 


You may have the seme problem that I have. 


O2-—dmc.,mx 


Q Let us both try to quantify it a little 


Do you know of any instances in which 
it wasn't ruce? 


A Nel. 
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MR. BAKER: Wiere theme and b&ckground 


music wes used in CBi-produced prosrans? 


чо 


MR. GITYER: Fight. 
Ard CBS didn't acquire the copyrights 

to that music. 

A Well, are you saying or are you using "copyright" 
as synonymcus with “perforning rights“! 

Q I an using copyright“ in the sense that 
some division of CBS, either April or Elieckwood, another 
publishing comsany, would receive performance fees in 
connection with that music from either ASCAP or BMI, 

A As to those programs whe-e the performing rights 
were deposited with us -- wich April or Blackwood, 


the answer would be yes. 


Poklitar 


оо 


My real question then is this: 


“rg 
-— 


Can you think of any CBS-produced programs 
which have music created for the program and in which 
the perfornance rights are not deposited with Aprii 
or Blackwood? 


A Yes, I can. 


D 2 -A -MD 5X»: 


Q What? 
GUNSMOKE series. 
Right. 


Any others? 
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the only one that І can think of at 


this time. 


AD 


GITTER: (fe the record. 
(Discussion of the record.) 

Q I take it chere is a soparate card for 
each composition that's in the card file naintained by 
your department! 

A Bach: individuei conmpesiticn? 
Right. 
that's the way ihe file is coastructed. 

Q Do you know bew wany cards there are? 
A I haven't counted them recently, bat I would 
say in excess of 100,000 cards. 


9 Have you ever, had occasion to examine 


* 
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8 
0 
R 2 9 Eech of the studies? 
A | 
K 3 A Yes. 
: 4 Q And did you skow these studies to enyone 
: 5 other than the people et Cre.veath, Swaine ё Hocre? 
R 
i у 6 A No, I didn't. 
| 
S 7 Q Do you know whether any person at CBS saw 
t 8 those 8tud:.es7 
b 
0 9 A I don't know. 
N 10 Q Let me ask it te you this way: De you know 
A 
| : T ' whecher an; non-lavyor at CES Las seen those studies? 
= 12 A I believe Mr. Shinder nes seen she studies. 
5 13 Q Other than KM». Sr inder? 
T. 
is A І suppese sonabody vo pushed the button on tne 
computer saw the studies. : np пос being cute. І am 


trying to maver it to the best of my ability. 
Q T underatend. Tou ecn't think of 


anybody at CBS othe» shan ec 


— — - 
ч © л 
pb санаан аараан 


t8 
A No. 
19 
Ha. BAKER: Com Ve tal» a Snort recess? 
20 
MR. GITIME: Da 
21 
(A b^iof rece 2 Tas taken end the 
22 
@eposition resumed. ) 
2a 
e My. Po«litar, ci: you ever talk with ¢ 
24 


producer cf a CBS show out o eus? liceasing? 


Foklitar 
I heve not, no. 
Q Have you heard of anybody ar 


with any producers of CBS show about per- use 


m KXPDOD 


shout Lom counsel. 


ээ. GITTER: 4 BE Inc ul. ing about any 


202 --4 0с 


for identification, 
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Did you ever 


producer hOut 


noba: ii aS hes 5221be2 with any C producers 


neve or not. 


“th aayene outside of 


ereuse Licensing sside from the Cravath peopls? 
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PK 312a 
I маз going to say, I spoke wish my wife about it. 
Q Anybedy other than your wife? 
I don't think зо. 
Q Can you tell m» what you told your wife? 
MR. BAKSr Walt a minute. 


MR. GITTER: On mat? It ts а perfectly 


GEK -A MD RPBOOD 


okay question. 
MR. BAKER: It ia a point o? law which I 
Bi rot really up on. Tha husbard and wife. 


MR. GITTER: Cf the record. 


1 
5 
0 
N 
5 
5 
5 
А 
U 


(Discussion off the record.) 


MR. GITTER; Ca the record. I have aa xed 


AM 


this auestion «itnout the answer constituting 

any waiver of {пу huspend-wife privilege, and the 

hust.and-wife privilege, if applicasle, can be applied 

lstor on to the testimony tx an about to get. 

Q Waat dic you tell your wifo? 
A In substance, the corversation vould have been along 
the lines of "How do you reel today?" "Lam tired." “Why 
are you tired?" "І have been Going a lot of work involved 
in а lawsu.t." 

Q Involved in por-uze licensing? 

In а lawnuit. 


Q I see. Mr. Peklitar, tell me what you see 


* KK 
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MR. XXX 


Q You testified th&c in the competitive market, 


„то ZY BOD 


this is the market in which CBS or its producers would be 


dealing directly with ASCAP members is the advantage 


that CBS would have over the present System; is that right? 


O2—-+A ae 


MR. BAKER: Objection as to form. 

MR. GITTER: Off the record. 
(Discussion off the record.) 

MR. BAKER: T object to the form of the 


question. 
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I have said that wouli ve an advantage, ves. 


Q Can you think of any other advantages that 


Amo 


the per-use license would afford CES? 
A At tals moment, nc. 


o Xou cannot? 


Q All right. Do I take it that the advantage 
of & competitive market for CBS is that CBS could acquire 
performance rights in a competitive market more cheaply 
than.1t does now? 

MR. BAKER: Objection as to form. 

Q Or до you not know? 

I don't know. 


Q Do you have B ems Mr. Poklitar, 


ORANG MD APACH 
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MR. BAKER: Мех, you have been through 

tnit. He has enswered the question and I 

previously gave an instruction on this line of 

quet tioning ard I am going to repeat that 

instruction for the reasons previously stated. 
Do not e neuer. 
MR. GITTER: W111 you mark “his as 

ASCIP Exhibit 14 for identification, please. 
(Document marked AZCAP Exhibit 14 

for identification, this date.) 

Q Mr. Poklitayr, is t г form at CBS for 

interoffice memoranda? 
A A printed form? 
Q Yes. I mean, is there а letterhead that 
says "CBS Memorandum” in huge letters at the top? 
A Yos. 
Q Do you créinarily use that orm when you 
write memoranda to other pecple at CBS? 
A Yes. 
Q Do you generally initial memoranda? 
I generally put some kind of mark on it. 


Q In your own 7and? 


„т K> DOD 


OZ-—-50 


C»onoo»z oe 
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Q Did you have ғ. secretary in September of 
1969 whose initials were EDI? 
A Ther are my initials. 

Q Did you make it & practice of signing your 
own memoranda in September of 1969? 
A It has been пу exper‘.ence that as to memoranda 
within CTN, it is not unusut.l simply to have the dictator's 
name without e secretary's initialis. 

Q Let me show you the document that we have 
marked as ASCAP Exhibit 14. 
A Yea? 

Q And ank you i: ycu recognize that document. 


Do you want tiie cueation read back? 


A Ne, this weuld appear 5с be a retype of a memorandum 


that I sen; to Hr. Tei 

Q Did tae menor norm that Jou sent to Mr. 
Teicher coitain more weitin: stan this опе does? 
A Well =e 

Q In other words, is this Sxhibit merely 
an excerpt of a momorandum chat you seat to Mr. Teicher? 
A Ino?e are three aste risi:s on the bottom here. I 
would thin c there was somettng additionel. 

Q Do you remeub:r sending thie memorandum? 


I romember the memor:ndum. 


ONE“ ADC MD KD 
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Q Can you tell me what else was on the 
memorandum? 
A I can't really recall the rest of the memorandum. 
Q Do you iknow any reason way your attori eys 
gave only ап excoryt of your memorandum to Mr. Teicher? 
A You will have co ask my attorneys. 
Q You don't know ог any reascn? 
А No. 
Q No? 
A No. 
Q Me. Pokliter, do you believe today that CBS 


is paying twice for the musie cescribei in this memorandum? 
That is, s:ores for filmed programs, special material 

for variet; shows and play-on ind play-offs and beckgound? 
A Thi: memorendwa is a recuest, а response to a 
request which was — mich iir. Teicher gave to me or 

made to me as to suggestion: wrich I might make on the 
subject of possibly reducing the allowable deductions 
under the \SCAP license. This was my suggestion, and 

í said thas, іп a sense, as 1% says ~- de I вау thac? 
(Referring to docunen:) I; а very real sense, we are 
paying twice. 


Q Was you? suggestion to Mr. Teicher to add 


to the allowable dedu?tions uncer the BMI and CBS licenses 


Poklitar 


the music m the films set forth -- on the programs, 


< ош 


rather, se3 forth lere? 


~ 
P 


МЯ. ВАХТА: Objection to the form. 
МЛ. DAVIDSON: I believe you said 
BMI and CBS lisensss. 


MR. GITTER: withdrew thet question. 


02~ oo sm 


Q Was it your suggestion to Mr. Teicher in 
response t2 nis roqueat that the allowable deductions 
under bot:: the BMI and АЗСА? cont ‘acts should be increased 
by deducting tho music set forth here in this memorendum? 


MR. BAKZR: Oojection as to form. 


cC»00»z2 ov 


That was the subetance of my suggestion, yes. 


8 
T. 


Q A13 rigat. And 30 you were recommending 
to Nr. Teicher thet CSS only once for this music 
by excludlag from the ASCAP and BMI licenses any payments 
for this usic? 

Objection as to form. 

No, tua’ vas nos my suggestion. 

e Tren tall mo mat yov? suggestion was. 
A The suggestion had in mind the possibility of 
broadening the 2110563010 base of deductions which in my 
mind would have resulted in this: That had the cost of 
the creation of such material been included in the allowable 


pase of deductions, then the percentage rate under the 


о>=—-з2: мд KPO 
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чо 


17 


Bü N BN 


Foklitar D 840 336 


licenses ccnceivably would £9 down somewhat. 

Q Your point wee not to pay for the performances 
of this kird of music becsus2 in your view, CBS really 
already hac. paic for it by putting on the program which 


incorporates this music? 


A No, you cre saying words ~- 
E That you are rot saying? 
"m No, that I am not saying. 
Q Then we are misunderstanding each other. 


Let me understanc what it 12 that you are 
seying. 
You zaid in this memo that IBS or its roducers 


pev compos:rs to writs origins) music, rignt? 


A Yes 
Q That's one pa; nont, right? 
A Yes 


Bu And then CBS pad а second time when the 
music is prforned because it pays money to ASCAP and BMI 


for that misic; isn't that right? 


А Yon 
Q What you wart to avoid is that second payment? 
MR. BAKER: Objection as to form. 
Q Isn't that right? I wean, the point of 


your memo, if I understand it correctly, is that CBS 


Forlitar 


shouldn't te paying twice for tie same music? 


Ge aheac. 


mo Xx»050:0 


A The point of tre meme хаз а suggestion as to a 
way in which the ASCAF/BMI tass of all<wable deductions 


might be reduced. 


22-42 ‹ 


Q Right . 
A Consequsntly, ty virtue of those d aduet ons, 
we would be paying lecs -- 


Q To ASCAP and EMI? 
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Q Wret ic 45 thii would be dedtucteu;, tne .28t 


E 


of cus revenues of the progz ue that use this kana of 
music; ian t that rierte? 
ME, BAKIR: I think I 1.ve an objection 


“orm. 


What would oe deduct from whet? 
cost of the composition. 


The original cest of the composition ~- 


Q -~ would be deducted from the Pee for the 
performanc +з? 


A Wou;d be deducted from the allowable base of aliovable 


moo 7 20 
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S e E oor 


deductions. 


EXAMINKATIO! 


BY MR. DAV 
Q 
percentage 


effect bet 


the networ: i 


base which 


lesa certa. 


network; i 


Voklitar 


МП. CITVER: Off vhe record. 


(Discussion off the record.) 


DSON: 

you uncurssand the old 
-of~receipt:s licenses which wers foriorly ir 
‘ean ASCAP and BM. fce the television network, 
sago of а rate 
was corposed or rac ? the network 
n ácducti.oiub5 


your Боле unéerssending о how those 


licenses ¥: 


A Tha; 


а 
to rares 


go dorm 80 


In your me 
the rete b 


A iw 


way to be able 
; ne allowable deductions, 21 nto base would 


that hen you apnited the percencage figure 


; bese, you wovic enc up paying & lower fee? 


Ard whos you ичре suggesting to Mr. Teicher 
ic 2 way of znoretszng the deductions from 
30 and no paying а lower fee? 
вау that was juit my ex.lenation, yes. 


MR. DAVIDSON: Thank you. 


KEK 
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à 2 Q Do you believe that with respect to СРЗ, 
K 3 а court could appropriately estimate the value of а 
: E composition to CBS? 
J 5 MR. BAKER: Onjection as to form. 
T 4 B I believe & court could, yes. 
- 7 Q The per-use rate would be the same rate 
i 8 for all compositions, right? 
- 9 A Well -- 
, 10 Q That 10, а feature playing of WHITE 
: 11 . CHRISTMAS would get the same rate as a feature playing 
—" or HUBBA, HUBBA, HUBBA? len't that right? 
5 i3 MR. BAKER: If you want to make it his 
т Ы understanding, all right. 
T MR. GITTER: All right. 
16 Q Ien't that your underatending? Let me tell 
m you, from shat your lawyers have communicated to us, it 
is my understanding. 
" А Thet would be my understanding, уез. 
е Q Anu vou believe that a court could appropria- 
a tely estinate the value to CES of thoce compositions? 
Р MR. BAFER: Cbjectíon as t2 form. 
22 
Q In à per-use 29527 
23 
А Llave said that I believe в court could set a 
м cate achecnle for the uses of musical compositions by CTN. 


o^ 


Pokiitar 
Q AS to feature usos, that rate would be 
the same for all feature uses; isn't that right? 
A I would think so, yor. 
Q All right. Do you think that a court is 
equipped to make a determination of the value of a given 


eomposition tc CIN? 


QZ-—-mco.ma NPC 


MR. GITTER: Objection to form? 

MR. BAKER: І am going t5 object to the 
fora and also—- 

МЯ. GITTER: I will buy it. 

MR. Зр CSR: Апа also, 1f ycu will limit 


thas 5c his understanding of whether 8 court is -- 
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МА. GÍTTER: Of courage. 
MR. BAKIR: Because І can't -- 
MR. GITTER: If course I will lim’t it. 
BY MR. GITTER: 
Q Me. Poklitar, car you answer that question? 
A My anderatandiig is shat; the court would be able 
to sot -- 
9 It could do 1: ї{&*г1у? 
MR. BAKER: Onjection as tc form. 
c That 10, it could set a fair rate? 
A If зе rate waro set by the court, I would assume 


that the court assumed it wes г. fair rate. 


Poleliter 


Q Would you assume it ves a fair rate 1f it 


were set by the sours? 


A I would assume that if 15 was set by the court, 
we would be bound by the rate set by tbe court. 

| Q And -- 
A But here agein, I am making a legal ass’uption. 
I can't -- 

Q I am simply askinz for your understanding 
of what might be fair. If a court set a por-use rate, 
would it bk your view that the rate would be fair to CBS? 
A Well -- 

Mh. BAKER: Objection; objection by 
incc rporation. 

MR. ITI ER: 

MR. BAKEK: The lines two Cviough 812, 

I tr ink it ves of page 117. 

MR, GITTER: (Kay. 

It right be fair. 

Q It would be feir? 

Yes 

Q You эге aware, aren't you, that under the 

present 8;5t63,17 a court sets the fee that CBS pays 
to ASCAP -- 


MR. BAKER:  Obíisctlon аз to form. And 
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on the ground further thet thore is no place 
in this record any sugges tion that that statement 
is true. 

MR. GITTER: Bob, 1f you meant to convey 
something to the witness, I am sure he has already 


gotten it, but “et mo rephrase it. 


Oz—-ADe MND KPO 


Q Mr. Poklitar, you ave aware that there is 
such а thing as an amended final judgment, are you not? 
А Yes. 

— And you are avere also hat fees for licenses 
between ASCAP and CDS are determined in the contoert о? 


thas judgment, are you not? 
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MR. BAKER: Objection as to form. 
A Mr. Gitter, I -- I have rot road the consent decree. 
I have no expertise on the consent deere. 
G But you do have an awareness that the fees 
that CBS pays to ASCAP are fees which а ecurt has ad «11- 
cated or declared as reasonable fees; are you not? 
MR. BAXER: I object to the form of the 
question. Poins one, I think it calls for a 
legal conclusion. 
MR. GITTZR: What? 
MR. BAKER: Yes. 


MR. GITTER: Go ahead. Tell me the grounds 


oklitar 345 
for the objection. 
MR. BAKIR: It celle for a legal conclusion. 
And further, I am sue it is in the record that 
the witness 15 not a lawyer. 
MR. GITTER: Lot's go back, then. 
Q Mz. Pokiitsr, do you agree with me that when 
a court seis a fee for a license, in your view, it is 
a fair fee? 
A I have said to you that in the event a court sets 
' а fee which created a schedule of per-use payments uncer а 
per-use license -- 
Q That would be fuir in your view? 
Tha; would bo “air. 
Q If a court set а fee for a blanket license, 
world thot be a fair ee in yorr view? 
A I can't answer that. If you aoo discussing the 
interim fe» situation, I can orly respond to you that 
I know tha’: there is a consent decrees. І have not read 
1t and I don't know the legal ramifications of that. I know 


a fee has been set and that’s the full extent of my knowledge. 


Q All right. Мг. Foklitar, do you believe 


that you could m.ke а fair estimate of the value of any 


1 


composition to CTN? 


MR. BAKER: Objection by incorporation of 


Poklitar 
the language on page 117. 
MR. GITTER: Okay. 


Faic to whom? 


me APAOG 


© Fair to CIN. 
I haven't givon it that much thought. 


Q Do you believe that anybody could make а 


22--1 25 с 


fair estimate or determination? 
MR. BAKER: Max, that question is 60 
obj2ctionable. Anybody in the world’ 
MR. GITTER: Anybody in the woric. 
Tha; is right. I mean enybody in the world. 


C Do you believe that ther» is anybody in the 
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«orld who 20uld make a fair estimate or ¢etermination 
of the value of any composi;iíon to СТМ? 
MR. BAKZR: Objection by ircorporation. 
MR. GITTER: All right. 
A I sappose there is somebody in the world who could 
make that iletermination. 
Q But you сеп" think of that person, can you? 
There probably 1s somebody. 
Q But you can’t think of anytody a^ you sit 
here today? 
A Well -= 


© Can you give me the name of a person who you 


* Ж X 
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Yoklitar 
ЖЖЖ 


substent 1a number of telephone uses o maybe an unlinited 


K> 288 


number of ;elephone изез? 
A It pays telophons diils. 


Q But isn’t that he telephone bills are 


Well -- 


Z- 42830 отд 


Q You don’t pay аб CBS, do you, a nickel for 
each c&ll? 
A Well = 

Q Ог do you? 


Does CiM voy a nickel for each cali? 
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I don't know. 


- tU 


Q Do you at you? hame pay э r$ícke. for each 


I wish I did. 

Q But you don't? 

I don’t pay a aickel. 

Q We. Pokliter, thois morning you sestified 
thet in a vor-use world, AZOLP ncvbors would witaGraw 
from che per-use 11солзе золо compositions , OF words to 
thet effect; did you not’ 

А I believe I said they might withdraw. 
Q When vould thas withdrawal take place 


in your view? 


Poklitar 
If thoy elected to wi.theraw. 
Q When? 
When would ther elect; te withdraw? 
Q Yes. I mean, men in your contemplation 


would thoss elections occur” 


о2-400с ND x»200 


MR. BAKER: I cbject te the form. 
A You ere asking me to put myself in the mind or 
the shoes of a member мио might elect to withdraw. І 
can't anawer that. 


Q You don't think thet vou are qualified to 
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be put in che shoew o^ а monbor of ASCAP? 


A Well, as to et what poirt ia cine he might elect 


nuo 


to withd»as, I cent answer for bim. 

Q But you zre prepered to zeli ne thet you 
сап stand n tho membors shves wren you zy that he would 
refuse to deal with CBS if GBS cancelled its ASCAP 
license; io thet right? 

MR, BAKDLh: Objection to the form of 

thas question. 

Q Ів that гісі" 

Is s my feeling thai: he would refuse. 

Q Woalén't you ee with ме that that feeling 
1f really nothing more then speculation? 


A No, it is an opinion thet I have. 


Рок? itar 


Ts igs an opinion thats you have? 


411 right. 
It is a belief thet - heve. 


Q It is & belio? that you have? It is less 
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than en opinion? It is a belief? 
A In пу mind, a believe is more than an opinion. 


Either way. 


article of faith 
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A І Bippose you can run the vnolo gamut of synenyms 
for belief, cpinion, articles cf ar. This is the 
way I feel. 


Cane a minute break? 


(A brief’ receus was taken and the 
deposition resuuad.) 

En. GLETER: after consultation with ny 
colleagues, I will want to get rulings on а 
number of the questions which you have directe. 
this; witness not to onower. 

MR. BAKER: kaz. 

MR. reg: Can I get an understanding 


fro: you that neither you nor any lewyer representi: 
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produce lower aggregate Costs to CBS than a blanket 
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license under the supervision of court 
A After vwonty-five years or more in isiness I 
have the firm beliof thet coupetition will yield a lover 


overall cost than dec ting with a common sales agent for all 


the writers and publishers. 
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Q Does that survive in the face of the 


provision of the amended final judgment that a court 
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will 3i 6 a reasonable 
thing J said earlier, 


in the marketplace 
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your O's and O's ere parties. There have been wo or three 
applications cn behalf of your televisi retvork. There 
have beer op»lic^si 


ard on behalf of your ra necwor!} in ell, I should 
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to that ovdaer. We took an appeal and writs 


тапды гиз and certiorari to the end Circuit 


peal by ASCAP agreeing 


that the order woul ze no ves judicata or 
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2 to cut out the Court and go direst to the seller of 


3 the music. 

4 Q You have never done that, have you? 

5 A That doesn't mean that it would not be a desirable 
6 thing to consider. 


7 Q No. But I man that you have never gone 


8 directly to the sellers o? the music and attempted to 

9 negotiate with chem? 

to A Why should we? We would be paying twice. 

Q That is if you maintained a blenket license 


you would be paying twice? 
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A Absolutely. 


EIU 
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Q But it is not written in letters of gold 


that you have to maintain a dlanket license. 


negotiatirg dircetly for the music that you vant to 


broadcast or of baving your producers, the producers with 


15 
Have you considered the possibility of 
A Theat is embraced in the acolieation for the per-use 
license. 
Q An apolication that vou make by way of 


а court proceeding. 


і fit ASKING you, Siroce you seen to neve such 


whom you ceni? 
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I confess I often share-- 
MR. HRUSKA: I object to that. 


MR. TOPKIS: А11 right. I will start 


Q I just want to know whether you have 


entertained the possibility of going out and negotiating 


directly. 
A Within the framework of a blanket license? ^! 
Q No, sir. As you 38y, that would be rather 


pointless. 


tnis competitive world 


гэ 
E 
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[e 
. 
am 
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A It would be unreail 


to go on our cun on that basis. 


Q You formulated thet judgment? 

A I have. 
© When nid you do 807 

A In eonnecticn with the per- use ise. 18. 
© Yeu sey that tbat would се unrealistic 


because your competitors vould continue to heve blanket 


АССАР license; is that right? 
3 O 


А That is rignt. 


Q Dad you ever consicer the possibility of 


discussing iu with your competitors? 


MH. RUSKA: боса tov. 


Stanton 
Q Of course, Doctor, if you prevail in this 
lawsuit your competitors wiil follow suit forthwith, won't 
they, in seeking per-use licensing? 
A I can't speak for my competitors. 
Q You respect them os men of at least slight 


business ability, don't you? 
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A I give them everything I give myself. 

Q Then certainly they would be seeking per-use 
licenses in a flash, wouldn't they, if you got one? 
A I cannot testify to елэ. 


Q In tne per use licensing system which you 
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seek to achieve by this iitizatlona, would it be vou? 


S 
T. 


expectation that the oroducer7s would normally come to 
CBS with the performance rignts already obtained for the 
music involvec? 
A No. Te conl take a varlety of forma but I 
would corsemplate shat tae pwcducers would go direct to the 
suppliers. 

2 Wouldn’t you insist that a producer 
„соме to you with the pertoranncz rights cleared? 
A Yee. Buti 1 don't see how thats reads on whether 
we would do ji o» the producer anule бо it. 

3 Woula you not insist that the producer bring 


you a shew with the performance rights already cleared? 


Stanton 
MR. HRUSKA: I object to the form of the 
question. 
What do you mean by “insist"? Reject the 
programs if they did not clear 211 music on 
the programs or obtain all the music on the 


programs 
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MR. TOPXIS: Tes, ves. 
A ' We would not knowingly broadcast the program for 
which we did not have rignts. 
Q That is not my question, Doctor. 


My question i3 this: A producer comes to 
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you with ә program, cffera it to you, and he says, 


40 


"Everything is all ready to по except І don’t have the 
performance rig its to th 
Would you not say vo him, "Go back and get 
them otherwise we ave not interested"? 
MH. HRUSKA: Excuse me; this is a system 
in which CBS has a ver-use license? 
MR. TO7XIS: ‘nis is a system in which 
CBS is free to deal vizn-- 
MH. HRUSKA: ASCAP? 
MR. TOPKTS: Wot ASCAP; witn individual 
writers and publishers. 


MR. HRUSKA: CBS has no ASCAP license? 


Stanton 
TOPKIS: That is right. 
MR. HRUSKA: Do NBS and CBS have ASCAP 
licenses? 
MR. TOPKIS: Ко. 
MR. HRUSKA: Nobody has ASCAP licenses? 


MR. TOPKIS: That's right. Nobody has. 
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MR. Okay. 
A Yes, I wouid expect the producer to get those 
rights. 
Q You would insist onit, es a matter of 
fact, wouldn't you? 


I certainly would. 
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Q And as a matter of Pact, If you had a per-use 
license from ASCAP,but an ANCAP member and ABC and NBC 
also had such licenses, but the ASCAP member had the right 
et any time to vithézov any composition from the ASCAP 
repertory, you would similarly ir “st that the producer 
bring you а program with the rithis already cleared, 
would you not? 

A 

Q £o for ali practical purposes, Dr. Stanton, 
would you not expect that in a cid where there Yere 
individual negotations with son: writers and publishers 


and there was "S an ASCAP per-use license, the ASCAP 
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g What a 
GUNSMOKE., 
Q Anything besides GUNSMOKE? 


There may be some. No,not that we produce 


So we are taliing about your news and 
public events productions? 
A And I am taiking network nou. 

Q Касло. Апа that would be the area where 

you would expect to use the ESCAP per-use license. 
What kind of music use бо you паке on your — programs? 
Let's be specific. 

What эге your “ews promeoxs? І will 


4 


come to public events In а second. 


nkióíe show? 
brci.dcast. We have the 7:00 
to 8:00 а.а. nes, Monday through Friday. 
We nave a half how’ of news, usually, on 
Saturday evening, a half hour on Sunday evernin 
have a quarter hour of network neus аё :00 c'elock on 


Sunday, 11:00 p. n., that is. 
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We have a brief new: period around noon, 
Monday through Friday. Then, cepending on how you wish 
to categorize them, you have brcadcusts, such as, 60 
minutes, an hour on Sunday, fron 6:00 to 7:00 p.m. You 
have CBS REPORTS, a documentary hour that is in the 
schedule, not on a weekly basis, but on a monthly 
basis. 

You have news specieéls that occur with 
regularity in the schedule. Ir addition to those that 
І have enumerated. you have special events, such as the 
APOLLO 17 LIFTOFF, and the progress on that flight. 

You have such things as we will probably happen shortly 
in connection with President Frunen. 

There are news broadcasts on Saturday 
mornin; for children. 

I expect that when trae final determination 
is made of the negotiations now xoing on in Paris come 
about, there will be another special broadcast on that 
just as there was on the day thas Mr. Kissinger said, 
"Peace is at hard." That was a special that we 
broadcast in October. There se a whole host of special 
broadcasts which T do not have to enumerate апу further, 
I am sure. 

Q Right, So far 2s the news programs chat 


you begar оу listing the monk: SEOW, the 7:00 to 


Stanton D 865 1% 
8:00 a.m. show and sc on, their ure of music is more or 
less fortuitous, is it not? By that I mean that music 
is not a planned part of the program of a news show. 
A Generally, the only wey music gets into those broad- 
casts is by the reporter of an event. We don't use theme 
music on news. 

The Cronkite half hour does not open and close 
with a theme or any background music, but 1f you were to 
pick up a public event in which there was music, yes, 
there would be that music. That is very infrequent, 1. ar. 

Q And how about the shox, the program entitled, 


60 MINUTES? Does it make any u3c, regular, planned use 
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of music? 
A It does not; i¢ does not. You hear the ticking of 
a stopwatch at the opening and elese оѓ that broaccasy. 
8 And CBS REPORTS, that is a monthly program 
you said? 
A I до not want to testify to its scheduling, but it 
generally is on once э month. 
Q Does thathave any consistent music use 
pattern? 
A It does not. 
Q Again, then, musie intrudes only as part of 
reporting an event? 
A Yes, or on those occasions when the subject matter 


deals with the life of a composer or a musician 
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there would be music, if that is the central theme of 
that particular broadcast. They are not considered 
musical broadcasts. 

Q You spoke, Dr. Stanton, of a type of program 
that you called NEWS SPECIALS. 


A Yes. 
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Q What would that mean, one of those situations 
where you get together four good reporters efter an 
event and have them analyze it? Something like that? 
A That would qualify as NEWS SPECIAL. For example, 
when President Nixon announced the cconomic controls we 


had a special broadcast about tre application of those 


1 
5 
0 
N 
^ 
8 
8 
A 
и 
S 
T. 


controls. 
We also had a specicl broadcast when the 

President came up and made the statement. That would be 
considered a CBS NEWS SPECIAL. 

Q And those news specials did not typically 
contain music unless, for sore reason o» another, and 
1t would be а rare reason, it intrudes, is that 
right? 
A That is right. 

Q Ana the same is true, X suppose, of the special 
events that you referred to, such as the APOLLO 17 


LIFTOFF, Fresident Truman's illness, the Paris Peace 
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reporting and so ОП? 
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3 A That is correct. 
4 Q And the children's news programs, Doctor, 
5 Saturday morning, do they have any music? 
^ A Typically, they do not. 
1 MR. TOPKIS: Excuse me & second. 
8 I would like tc confor ith one of my colleagues 
9 for a moment. 
10 (Witness conferred with counsel.) 
11 Q You spoke, Dr. Stenton, of the GUHSMOKE 
12 . program. That program 12 stiil produced by CBS? 
A It is. 
13 
Q and 1% has theme masic and background music 
14 
- I seem to recall, fron the times when i have боеп it. 
A Yes. 
16 
Q Do you happen to know who it is who composed 
17 
the background music? 
18 
A I do noct 
19 
Q And what about the theme? 
20 t be! * М 
А I am not familiar with that situation, Ather. 
21 
Q GUNSMOKE has gone into syndication under 
22 
the title MARSHALL DILLON: is that right? 
23 
A That is correct. 
24 
Q т have been told that when that happened a 
25 
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HR. TOPKIS: Bure. 
Q Js there any directive 
whatever, that you prefer to have 


used, or is there by contrast c 


at CBS апа entLoles 


the business 


shall blind himsel? to tha identity 


A The answer to the First part 
here ig no dircccivo to ur 6713 
any conditions. 
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you help me by defining what 


your producers, or 


i34 or Blackwood music 


directive that everyone 


which CBS has dealings 
the publisher of music? 


your question 18, thar 
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with others «ho heve equities 
very difficult 
of our own prorraiming. чо dc come Plima that are 
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Q But the only person you remember discussing 
the per-use idea with was Mr. Evars? 
A That is correct, 

Q Right. To your knowledge was any study or 
systematic inquiry made by CBS Television Network into 
the desirability of о per-uco license? 
A It may or may not have taken place. J am not familiar 


with it. 


Q During the perio? сії 


а reduced blanket rute 


4 


your restiveness, mid-to-lat 


60s, did you ever contemplate the possibility of seeking 


from ASCA? гу the technique 


getting a number of rect licenses from songwriters 


publishers and then 


blanket rete gbd bo 


in conseauence 


reducod’ 


A I did not. 
Q Т am actressing iuxrself. of to the 


undesiradiiitr ^? what yov enti paving twice, and Let 


E 
ә 


ask you: iG you consider oyher technique to 
reduce paying twice or eliminating paying twice while 
Still holding on ASCAP blanket License’ 
A I dic not. 

Q Did anyone at CBS, to rour knovlcaáce ? 


Not to my imovledcec. 


Q Whose job would i: 


Stanton 
the alternatives in this area? Viowld that have been Mr. 
Wood's or the head of the network? 
A That responsibility моз1ё rest with a number of 
individuais, including Mr. hood. 


Q Апа who were the thers, sir, his subordinates? 


OzZz—--m07m nes 


A I would expect people on his staff to be charged 
with that responsibility. 
Q All right. We will be seeing Mr. Wood; we can 
ask him those question-. 
Have you ever heard the term, Dr. Stanton, 


"Clearance at the source"? 


S Dr со. 
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2 Whet does it meau to you, sir? 
A І am not sure I can tel you what it nears, but I 
have heard the tern. 


Do you verember where you heard J 


Did you hear of a proceeding which NBC 


began a few years ago secking en ASCAP lacerse which vould 


be limited fo a stipulated «quibos of compositions? 
а Did CBE conteiplate the possibility of 
bringing such ар action, comider the possibility ? 


A No. 


Stanton 
Q Wos there some particular reason why you did 
not consider it? 


A There may ox nay not havetecen. I am not 


familiar with it. 


© In any event you did not participate in the 


decision not co follow that rote 
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A That is correct. 

Q On oecesion, De. Ssenton, did any CBS 
executive sit on the BMI Board? 
A I don't recall end Y couló not answer that question 


without lcoking back over the ?ccords. 


C e Oe 


Q to vour attention immediately, 


at any rate? 


a 


A No. 


Stanton. hunde zene a time when CBS Givesie 


stock. Vou wmember that? 


wher, was thas; do you recell? 


. porticipate in the 
decision to поке na civesi4éture? 
A I did. 
Will you toi: tne reasons that 
motivated it? 


A When ЕМІ was formed we mac ion t investment 


ovm» x»zocg? 


OD Zam 


1 
5 
0 
N 
A 
S 
S 
A 
U 
S 
T. 


Stanton 
in the organization. We weve aaxious to have BMI get 
underway and to that extent ue participated in the 
formation of BMI. I didnot participate in any of 
these deliberations but I am reciting history to you 
now. 
It seemed to me in tie middle-to-late'50s BMI 
was off and running, and to avoid any possible 
criticism for ovr participation in it or any possible 
charge that we might be favoring BMI music over ASCAP 
music, a thing that e did not də, I thought the best 
course of action would be to retire from the scene and 
withdraw from aur investment. 
By that time, PMI was well underway and we 

had succeeded in our original sims. 

2 Which were, I toto ib, to build a viable 
competitor for ASCAP? 
A Yes. To give young senguriters an opportunity to 
become members of BMI, to пато a repertoire: of 
music that wasnt in the ASCAP catalog. There were a 
number of reasons for the fais lan of. EMI. 

Q When you divested yourself of your stock, you 
turned it back to BHI at cost, didn't you? 
A I believe we did. 


Q Did you consider pviting the stock up for sale? 
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A Having reached the conclusion that we wanted to 
pursue à per-use arrangement with ASCAP, I gaw no reason 
to delay 1n requesting and expecting an affirmative answer. 


9 Did you ever consider seeking а per-use 


license as to owned and operated radio or television stations 


at any time? 

MR. HRUSKA: I object to the question. I 
direct the witness not to answer. The same subject 
thet we haa our difficulties with before. 

Q Doctor, as to your television network, did 
you ever consider saying to the producers of programs, 
that is, outside producers of programs, "Get music per- 
forming rights for us when you submit a program to us"and 
then yourself taking а per-program license from ASCAP? Is 


my question clear, sir? 


А It is. 
Q Fine. 
A I did not give consideration to such 2 pian. 
Q Doctor, do you know that Subsequent to the 


‘filing of this action CBS per its deputy general counsel, 

' John Appel, Esq., sought AS^'' 's fees for blanket 

and per-progrem licenses fo. ..34 О & О radio stations? 
MR. HRUSKA: May we see that letter, please? 


MR. TOPKIS: Surely. And I will ask Mrs. 
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head of the Broadcast Group was Richard W. Jencks. In 

the case of the CBS owned radio stations, the decision 

would have been made by Samuel C. Digges, president of 

CBS Radio Division, and again, by his immediate superior, 

Mr. Jencks, who was president of the CBS Broadcast Group. 
Q Doctor, you testified a few minutes ago, 

ав I understood it, that you regarded the decision to seek 

a per-use license from ASCAP as a major business change or 

something like that. When you were considering it, did 

you discuss with anyone the quescion of whether it ought 


to be an across-the-board change or confined to television 
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network operations? 
ИК. HRUSKA: Same objection, same 
direction. 
MR. TOPKIS: Very well. 
Q Doctor, you testified iast time, when I 
was asking you whether you had ever considered the possi- 
bility of going out and negotiating directly with copyright 
proprietors for performance rights, you testified that you 
couldn't do that in thin competitive world. 
MR. HRUSKA: Page? 
MR. TOPKIS: Yes. Page 131. 
Q You said at line 17, according to the 


transcript, that that woul” be unrealistic because your 
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Stanton 172 
competitors would continue to have blanket ASC.." licenses. 


Do you see that? 


A I do. 

Q And you adhere to that testimony, do you not, 
sir? 
i i XA 

Q You thought and think that you would suffer 


an intolerable competitive disadvantage vis-a-vis ABC and 
NBC Networks; is that right? 
A If NBC and ABC are operating under the blanket 
contract, yes. 
Q RI me, sir. 
Now, would you tel] me, please, Doctor, what 
is that competitive disadvantage that you would experience 
MR. HRUSKA: This is a situation in which 
CBS has cancelled its ASCAP license, IEC eid 
АВО Television Networks have ASCAP blonkst licenses, 
and CIN is attempting to fill its competitive 
requirements for music by licensing them directly 
from writers end publishers? 
MR. TOPKIS: Yes, sir. 
WR. HRUSKA: 411 right. 


h In addition to the time involved in doing that, it 


seems to me that there are at least two other caoatiderations 


* 


Stanton 
The first is that I have a very strong belief 
that there would be a disincliaation on the part of 
writers and publishers to deal with CTN or the producers 
who would seek direct license arrongements; and second, 
there is no machinery for effecting those license arrange- 


ments. In other words, there 1з no sales organization on 


QZ—-ADOVwMD ж»юош 


the part of the writers or publishers because they have 
&lways had the ASCAP and later the ВИТ system for герге- 
sentation. 

If thoz2 factors came ‘1to pilay, and it is my 
belief thet they would, then І beli е that the broadcasts 


produced tor CIN weuld suffer or could suffer from a 
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creative point of view. If that became the fact, then 
ultimately CTN would suf fer in the marxetpiace with 
advertisers and with audiences. Circulation would be 
impaired and as circulation was reduced, іпссте would be 
reduced, 4&2 sure as night follows dey. 
Q So in the fine). analysis, you would lose 
money; is that y г expectation? 
MR. HRUSKA: I object to the form of 
the question. аб do you mean by "final analysis"? 
Is there a period of time you have in mind? 
MR. TOPKÍS: When night follows day. 


MR. HRUSKA: You mean immediate ioss of 


Stanton 
money; is that what you are talking about? 
MR. TOPKIS: Мо. І was picking up on 

Dr. Stanton's words. 

I would ask another question. 

Q I accept help from everywhere. 
A Whst do you mean by we would lose money? Do you 
mean we would lose money, we would lose income or would 
we go inte the red аз far as the corporation 1s concerned? 

Q No, no. I thought you meant thet you would 
lose іпсоте. 
E Yes. I believe that we would lose income. I am 


not prepared to sey in what tize frame thet would take 
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place. 

Q So to recapitulate, Doctor, these three 
disadvantages that you speak cf or circumstances creating 
disadvantages, perhaps would be a better term, are time, the 
time that #0215 be involved in seeking direct licenses; 
second, a disinclination which you foresee on the part of 
writers ani oubl?snerz to deal with CTN or program producers; 
and third, tiie absence of & machinery for effecting license 
agreements. 

Is this a fair summary of the three factors 
you have in :1іпа? 


A Yes. 
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Stanton 

Okay. 

MR. HRUSKA: Excuse me. Those are the 
factors leading to the consequences. 

MR. TOPKIS: I understand. 

MR. HRUSKA: You don't mean to outline 
the consequences? 

MR. TOPKIS: That is right. 

BY MR. TOPKIS: 
Q You have no idea of how much time would be 
required, do you, Doctor, one way or the other? 

MR. HRUSKA: Time for what? For negotiating 
licenses for a particular program? 

MR. TOPKIS: Yes,sir. 

Mh. HRUSKA: Across the board, all 
programs? 

ME. TOPKIS: Whatever Dr. Stanton meant. 

MR. HRUSKA: You have to have a clear 
auestion before we can have a clear answer. 

MR. TOPKIS: The clear question is based 
on the last clear answer which I understood 
pe^foctly. I will bet Dr. Stanton did, too, when 
he used the term. 

Will you repeat the question for me, please? 


(Question read back.) 


Stanton 
А If you are asking me the precise time for a particular 
clearance or negotiation, I am not prepared to say what 
that time would be, I am not an expert in that area. 

I do know this: That with the shift from blanket 
to per-use, when NBC and ABC were operating on a blanket 
license, we would be at a competitive disadvantage. It 
would take more time than it now taxes. 

Q Under a blanket license, it takes zero time, 
во any time would be rore time; is that what you mean? 

A Exactly whet І said. 
Q All right, fine, sir. 


You spoke, Dr. Stentcn, of disinclination on 
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the part of writers and publishers. On what do you базе 
your expectation thet there would be such ғ disinclination? 
A Essentially on the basis that I believe that 
publishers and writers would prefer to be a part ofa 
central cartel errangement in dealing with purchasers 

than they would to be in the open marketplace where there 
was competition for the use of their music. 

Q But 1f you announced, as we nypotnesize here, 
that you were not interested in cealing with any central 
certel, but were interested only in dealing directly with 
writers and publishers, would you expect that the disin- 


ci ination would continue? 
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Stanton 

I would. 

Q That is to say, they wouldn't deal with you? 
Е I think there is а strong probability that many 
of them would not deal with us. 

Q It is because of that fear that you list 
this as one of the circumstances which would ultimately 
cause a competitive disadvantage? | 
A Yes. 

Q Have you ever tried to negotiate éirectly 
with a writer or publisher? 

А I have not. 

Q Has CBS o your knowledge? 

A I think I enswered that last week or earlier, and 
said that I did not know one way or the other. 

Q Another world thet we have hypothesized is 
a world in which CBS has won this lawsuit and has a per-use 
license from ASCAP. You are familiar with that hypothesis? 
A I am. 

Q Tell me, Doctor, would you expect thet writers 
and publishers would be any the less disinclined to deal 
directly with СТМ in that worid? 

MR. HRUSKA: This is as a result of 
а juágmen; in this action ру this court declaring -- 


MR. TOPKIS: Т don't know what 1t is г 


Stenton 
result of. I asked e. fairly simple question 
4t seems to me. 
HR. HHUSKA: І think that is an important 
part of the question. 
MR. TOPKIS: I em not interested in the 
addition. 
Would you please read me back the question? 
(Question read beck.) 
A 15 is my belief that if ve sot the per-use arrangement 
we are sevking, that writers and publishers would be more 
inclined io deal directiy with producers and CTH. 


Absent thet inclination, however, in the face of 
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the arrangement we are seeking, І would expect other 


remedies if we weren't able to deal directly. 

Q Why would you expect writers and publishers 
to be more inclined to deal with you directly in a per-use 
world? 

A Than whet? 

Q Than in a world where you just dian't hold 
any kind of ASCAP blanket license and your competitors 
held ASCA? blanket Licenses. 

A It is my conviction that if we were granted the 
per-use contract. that over the course of time writers 


and publishers would be more inclined to deal with us than 
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Stanton 


4f we were to cancel our contract or not renew our 


blanket contract and try to go it on our own under tu ^ 
circumstances. 
& fan you tell -- 
A In the one case ~e 
Q I'm sorry, sir. 
A In the one case, tne per-use case, it would be a 


formal recognition of the plan of operation. In the case 


where we vere to cancel or not renew ous contract, I think 


a 


it would ъс a different set of circumstances аз far as 


the writers anu publishers аг: concerned. 
Q lou would tno clrcumstences differ as you 


a the first instance, 17 the per-use 


contract uere rormalize that that would signal something 
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‘ers thet would not эе signalied 
1f we wens on our оп under a condition where we had no 
Doctor, that you 
think if che per-use cyateu nad the Inpri natur of а 
court decrce, that is whet vould m ke the difference? 


“pat is спэ of she facsors thet would make the 


Stanton 
A Perhaps, but I believe the other answer I would 
give is related to the court's imprint on this arrangement. 
© Would it be fair to say, then, Doctor, 
that the basic distinction that you percoive is that if 
СРЗ just went on its own and dropped an ASCAP license, 


eancelle^ it, didn't renew it or whatever, and decided 


H2-ADOVwmsD x»momug 


to deal directly, writers and publ.zhers would regard that 
as a kind of testing out on the part of CBS; but if CBS 
went ahead and got a court decree ordering the per-use 
license, writers and publishers would tend to establish 
that as no ionger a natter of testing out, but as a matter 


of declared principi 
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А They may or may not look upon it аз a testing out 
procedure "nc -г tbe court decree. I in по way am equipped 
to Go more than speculate about that. It is my opinion 
that — and here I sm repeating —— it is my opinion that 
the court deoree would make 16 a much more workable and 
practicable solution than going it on our own without any 
contract from ASCAP. 

Q Because of this signal that you spoke of 
before; is that right? 

| A Yes. 
Q ave you ever spoken to a songrriter, Doctor? 


I am sure I have. 
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Stanton 

Q Have yov ever spoken to & songwriter about 
business? 
A Yes, even about business. 

Q Can you receli one? 
а Tes, but I don't believe it advances the cause to 
identify him. 

Q Was it about the music licensing business? 

It was not. = 


0 Have you ever talked with a music publisher 


about the music licensing business? 


A Would you please read that back? 
{Question read back.) 

Yes. 

9 Who was that, sir? 

А We referred in our earlier meeting to April and 
Blackwood. 

Q Right, sir. I will exclude April and 
Blackwood. 

A The answer is no. 

Q Would ycu agree with me, then, Doctor, 
that your expectation as to the inclination or disin- 
clination of songwriters and publishers might fairly be 
characterized as speculation? 


A Yes, speculation based on the experience in business 
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Stanton 

over many years where I have found 16 unnatural for 
people to -- or wnusal for people to turn in the 
direction where there is a possibility that they may receive 
less money in the open marketplace зз against heving an 
— whereby the revenues are more certain through 
a combined selling organization. 

Q In your business experience, Doctcr, you 
have known situetions, have you not, where people choee 
between combined selling operations and going it individually 
arid chose the individual route? 
A Yes. 

Q And you have Imon situations where they 
have chosen the combined route? 
A The only one thet I have had any indirect dealings 
with in m experience in broadcasting, thet I can recall, 
1s ASCAP and BMI. 

Q You have some experience with Columbia 


Broadees tung Television Network, haven't you, Doctor? 
That is a comzined sclling operation, isn't 
MR. HRUSKA: I object to tne auestion. 


Don't ancwor it. 


o Weuldn't you say, Dector, on the basis с? your 
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Stanton 
business experience, that people tend to follow the 
individual route or the combined route, depending on which 
they regard is likely to make them more money? 
A Money is not the only consideration. There із a 
smail master of legality of being in a combine or cartel. 

Q Sure. Those are the two considerations 
that normally guide people's conduct in your experience; 
is that right? That 13, legality end profit? т wiil 
aid public service, 1f you wish. 

A I thínk you hove to bring in tne third. 

Q Sure. All right, sir. 

You spoke, Doctor, of one of the contributing 
factors to this competitive Gisadvantage which would result 
if you dropped an ASCAP license, any ASCAP license and 
your comp2titors continued to have ASCAP blanket licenses. 

You spoke of one of che factors as being 
the lack of any machinery for effecting license agreements . 
Do you remember that, sir? 

A I do. 

Q mat kind of wechinery would you envisage 
existing vacer the per-u3c license arrangement which you 
seek? 

A Here you refer to the machinery of the individual 


writers and oublisners? 
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Q Yes, sir. 
A I would expect that over the course of time ..at 
the writers and publishers would heve representatives 
calling on producers and CTN to make their music availabie 
to the producers and CTN. 


I would expect that over a course of time there 


would develop clearing house errangeitents where CTN and 


producers could go to effect the arrangements for catalogs 
or individuel numbers. 

Q How would those clearing house arrangements 
that you envisaged differ from an organization such as 


ASCAP or BMI? 


A In a number of ways. 

In the first place, there would not be a blanket 
contract. Your payments would depend upon use. The rates 
would be different for different uses, tno rates may or 
may not be different for classes of music. And we would 
notunder the clearing house concept be prohibited 
from going directly to writers and publishers. The clearing 
house would be a convenience for the writers and 
publishers аз well as thz: users. 

Q Heve you concluded, Loctor? І don't mean 
to interrupt you. 


A Yes. 


D 


1 Stanton 


B 
с 
R 2 Q Why is it, Doctor, that you would expect 
А 
K 3 that such clearing houses would dev. lop in a peruse 
: 4 world but vouldn't develop if you just announced that you 
LI 
0 8 were no longer dealing with ASCAP? 
R 
T e A For reasons which I have already stated, it is 
l 
a 7 my opinion that writers and publishers ,realizing that they 
1 8 would be in an open competitive mark=t. and therefore 
5 i 
0 9 might not receive as much as they would from their arrenge- 
N 10 ments with Sch, would be disinelined to deal with us 
A 
: T If we were to по direct without having the per-uso contract. 
: 12 I believe there would be every reason for writers 
8 19 and publishers to resist our efforts in that direction; 
T. ^ s E : 
- hoping, thereby, to drive us back into the bianket contract 
- arrangement with ASCAr. 
* Q You are currently paying, or you were 
paying in 1969, ASCAP four or five million dollars à 
17 
year for a blanket 1102052? 
| 18 
j MR. HAUSKA: ine record shows the figure 
19 А, = 
48 $5,650,000. 
20 - -~ - 
MR. TOPKIS: For 1969. Thank you, Mr. 
21 
Hruska. 
22 


Q So in 1959 you had = plum of $5,680,000 


to hang ouv the windo. Wouldn't you expect tha f you 


oft ^ed that sun to individual writers and publishers you 


get а few poople to break the firm renks? 


"»20U 


HR. HRUSKA: Чою1д you explain how that 
sum would be offered to indiv: 4021 writers and 
publishers? 

MR. TOPKIS: Surely. 1 will try to, at 
any rate. 

Í nave been asking Dr. Stanton about what 
he wculd expect would happen if he dropped any 
des]! gs with ASCAP and offered to deal with 
Individual writers and publishers and he has told 
ma that there would be a disinclination on their 


pert to ceal with CTN. 
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A 1 I am now asking him whether he wouldn't 
expect to overcome some of 
1f he offered to "inciine" pecple with $5,650,000 
per 

MR. HRUSHA: That is not my question. 
Hy questicn vas: How de you offer ә lump Bum 
figure of $5,680,000 tc the publishers and writers 
of music in the United State:? 

TOPKIS: My respect for the bargaining 


of the Columtia Television Мебнот ic 


HRUSKA: So what? 
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Stanton D $891 187 
MR. TOPKIS: -- i sit here confident 

that we would figure out away. But if Гг. 

Stanton wants to tell me thet they couldn't 

figure out a way, I will accept that as an 

answer. 

Cou. d you please read the question? 

(Question read back.) 
A I have difficulty with that question because I 
don't know how you hang that p. т out the window when you 
are dealing with a spec "ic publishcr or writer for the 
rights, performance rich 5, to an individual piece of 
music, It seems to me that you are going from a very 
big number to an individual negotiation and € have some 
difficulty with that. 

Q Yes. I understand that you have difficulty 
with it. The difficulty really arises from the fact that 
it is all so uncertain; isn't that right? 

HR. HRUSKA: Т object to tne form of the 
question. 
A I'm sorry, I don't follow you when you say it is 
uncertain. What is "uncertain"? 

Q What sould happen in this world, either the 

per-use world or the no-license-froi-ASCAP world, or 


any other world? 


Stanton 
A I think there are two different worlds we are 
talking about. 
| Q Yes. And they are both very difficult 
to speculate about, aren't they? 
MR. HRUSKA: I object to the form of 


the question. 


02-—-450.m3 RDU 


Dr. Starcon has already given you his 
opinion bout both "worlds." І don't think you 
have to ask him whether it was difficult for him 
to render that opinion. 

MR. TOPKIS: No, no. I am not doing that 


at all. І $s3u;e you I nave too much respect for 
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the Doctor's opinion. But I am trying now to 3 


understand -- well, I will leave off an explanation 

of what I am trying to do and instead just go 

ahead and try to do it. 

BY MR. TOPKIS: 

Q ротор, when you think of having so much 
difficulty negotiating with people with $5,680,000 in your 
pocket, does your range of thinking encompass running an 
ad in VARIETY to the effect that you have that much money 
available to pay to songwriters and publishers and wouldn't 
somebody llko to drop around? 


MR. HRUSKA: I object to the form of the 
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Stanton 

question. You may answer. 
A You are talking now about the situation in which 
we would not heve an ASCAP license? 

Q Right, sir. 
A And would not be operating under the per-use 
relief that we seek? 

Q Right, sir. 


A I haven't given discrete consideration to whether 


we would run an ad in VARIETY or not. 


Q AS a matter of fact, Doctor, you haven't 
given any consideration at all as to how you might 
proceed in such a world; isn't thet right? 

MR. HRUSKA: I object to the question. 

It assumes something that you have not yet 

established on the record. In fact, I believe 

the contrary has been established. 
MR. TOPKIS: Could I penetrate those 

Delphic words and inquire what you mean? 

MR. HRUSKA: Read the question back. 

(Question read back.) 

MR. HRUSKA: Dr. Stenton has testified 
about the effects and consequences of proceeding 
in such a world and I believe the literal language 


of that question presupposes the contrary. 


D 


Stanton 

MR. TOPKIS: No, no. That 1з not what 
I meant. What I understand Dr. Stanton to be 
testifying to was how he would expect other 
people would behave in that world, namely, 
songwriters and publishers. ey would be dis- 
1nolíned to deal with hin. And now I am asking 
him, has he given any consideration to how he 
might .overcome that disinclination, and I suspect 

„аб the answer is that he has given no such 

consideration. 

But I will wolcome &ny answer. 


M. HRUSKA: The question then 18 whether 
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Dr. Stanton has given consideration to the mothods 
by whioh CTN might attempt to overcome the 
obstacles which he specífied before, namely, 
the disinclination of writers and publichers to 
' deal and their lack of facilities and institutions 
to enable them to deal. 
MR. TOPKIS: I will accept that as & 
rephrasing. 
Now, would you please read that back? 
(Record read back.) 
А Үез. General consideration has been given to how we 


might operate. 


1 Stanton 191 


8 
4 2 E By you, sir? 
| K 3 à In general terms, yes. 
| R 4 E Have you discussed it with anyone? 
ó 8 4 Yes. 
e os When was this, Dr. Stanton? 
х 7 А During that period when we were considering the 
1 в request of ASCAP for the per-use contract. 
: 9 E With whom 414 you discuss it? 
N 10 A With Mr. Evans. 
з 1 i Q In his capacity as your attorney? 
— 12 А Yes. 
S - 9 You weren't seeking his business advice? 
; Ре А No. 
W 14 9 Did you seek anyone's business advice on 


how you might operate in a world where you didn’t hold an 


16 
ASCAP licerise? 

17 | 

| А I did not. 
18 { 

Q You considered it yourself and in conversations 
19 

| with Mr. Evans. Now, when you considered it yourself, what 


was your thinking? How did you think you might operate in 


such a world? 


A My thoughts at that time were more concerned with the 


problems of living in such e world than they were, really, 


with taking ads in VARIETY and getting into details of that 


kind. 


Stanton 
Q You saw problems in living in such a 
world; is that right? 
A Problems which I have eiready mentioned. 
Q Right. Did you try to think of any solutions? · 


A It seemed to me the course of action wa were taking 


Oz-—-:momo s 


was & step in that directi^ 

Q Other than thas? That is to say, did you 
think of solutions for these problems which would enable 
you to live in a worid in which you did no more than stop 
dealing "ith ASCAP? 
A it seemed to me the first thing we hed to explore 


was getting а per-use contract. 
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а No, Doctor, mat І гш trying to focus on is 
your consideration of the possibility of dropping eny dealings 
with ASCAP and dealing directly with writers end publishers. 
I gather your testimony 15 thet yov. 61а consider that 
possibility and I want to know whether you considered in 
your own rind any possible solutions to the problems that 
you enviseged $a such а world. 

A But I Moba subrit that it vould not make sense for 
me to continue to nook my mead against а ctone vali when 
I thought at lett thore wo. nother solution to the 
problem. 


So you didn't think слете was а solution «long 


Stanton 
tho line of just dropping dealing with ASCAP? 
A That is correct. 
Q ukay, fine. 
Dootor, you testified & moment or two ago 


that you would expect that a machinery, 8 clearing house 
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machinery of aome kind,would be established over ‘ime in 
& por-use world. Do you remember that testimony? 
L I do. 
а Wouldn’t you expect similarly that some 
kind of machinery would ho establiched over time in a world 
in which you were no longer dealing with ASCAP and didn't 


hold a per-use license of any kind? 
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A X was uncer the impression that I had already 
answered that when I said that I thought the chances were 
much deter for e per-use contract to work in the open 
marketplace thar it would be if vo were without a contract 
with ASCA? and were on our own. 

Q So what you wani here, Doctor, end please 
tell me 1f I sum up fairly, is a per-use contract of some 
kind with ASCAP and also the right to deal individualiy 
with writers aad publishers? 

A kssentiajiy that is what X em saying. 
Q So Fer es tho per-use contract with ASCAP 


4з concorned, could you sketch in for me some of the details 
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_Cirectly vhiie ABC and N50 notiiorks rabalned ti 


| Q Do I ua3jor5z2enü, tis >. stanson. Gilat yon 
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Stanton 211 
A No. І do not. X would bo guess 
Q All right. To your Imowledge. Doctor, does 
CBS have any particular policy us to tho verformance of 
serious music during prine tinue? 
A We have no particular policy with rogard to the 


performance of serious music during prime tine. 


Q You said earlier, ' Stanton, that you would 


лі. that under a system wheresy you dropped dealing with 


AS. and sought to desl with songwriters end publishers 


ASCA: blanket licenses, jou would охоасі 
dong4riters and publishere vould be disinclined to deal 
with you. 

Do you romenber thes testimony? 


A Y do. 
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expect that SCA PM e vould р. inclined or dizinelinei 


A It would Geo upon Lndividval sirevnstcnees. f 
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canton о 899 212 
prepared to gencralize about their vehevior or their 
anticipated behavior in a direct licensing world, but you 
hesitate to generaliue about their behavior in a per-use 
world. 

А That із correct. 

Q What is the cause for tbe distinction that you 
draw, sir? 
A To generalize again, I suppose human nature. І? we 
were to break away from LSCAP by not renewing our license, 
and ABC and NBC cointinued under a blanket arrangement, 
I have said and I continue to believe that there would be 
an inclination on the part of welters and onbilshers to 
want to remain within the ASCAP rrameworke@ if they di 
break away ii; seems to me thore 1с 
on their par“, not to vant to deal 
they could dive us into the foil, 

Honey. I think, is спе of tne consicsrations 
that vou sd them to bei that мау Now * make tne 
a*stinction h2tween that set ог circumstance. and the 
one in which the Court puts it? stamp of approval on a 


per-use license. 


nature. 


difference, between 


Stanton 
This is not to wae and I an not prepared to 
state a conviction on this point, but it is not to state 
that publishers end writers might not be tempted, even 
under the direct per-use arrangement sanctioned by the 
Court, that they might not try to gang up on us, 80 to 


speak. 


о2-чюоттю RPO: 


I take comfor* in the fact, however, that I 
have a strong lau department and a strong legal representation 
end if that were to happen I think there would be other 
remedies that I can pursue. 
Q You would expect, would you not, Doctor, 


to continue to hevce the same strong low department, the 
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ваше strong and rorourceful outside counsel and the same 
— 


legal remedies availabic to you in a world featuring 
either à per-use licensing arrangement or a direct 
licensing arrangement? 

iR, IIRUSKA : I object to the question. 

IM. VOPKIS: Not as бо form. I noted that. 

МА. HRUSKA: I was golng to say — 

THE WITNESS: You soe what I mean? 


MR. DAVIDSON: Do you have only one objection, 


HR. HRUSKA: On the ground that--to use 
the teim uncer а direct licensing arrangement 
IIR. оны, anc is not 


eu 


% * Y" 


particularly in view of the objections you heve 
interposed to my inquiring sbout redio and TV and 
О & O's, and the like, I will confine my question 
to tclevision network licenses. 


MR. HRUSKA: I thought you hed weant to 


az—-4aAvO BMD x»z0u 


limit t to television network. 
MR. TOPKIS: Yes. I think thes is a fair 
limitation for the present time. 
I assumed as much in anst. 
the question, 


Q Fine. Fine. 
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angwer the Question 


that is now pending, Doctor, tnat Is tc say, would you 


Lo 


expect to find available to CTN throuzh ASCAP 
works of the more successful sonzweiters and 
publishers? 
A I have difficulty with the 
using for successful. 
Q It is about аз meaningful 
or disinelination. No more and no Tess. 
MR. ERUSRA: І object t^ the form. 
A I am not prepare 
the choices would be made 


out. 


Tery well. 
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to know Richard Rodgers, Dr. Stanton? 


A Yes. 

A Would you expect that Mr. Rodgers would stay 
in ASCAP? 
A I would not want to speculate about Mr. Rodgers. 

Q Would you expect that i. Rodgers would be 


willing to sell his compositions at the same price as 
other members of ASCAP as might exist under а ger-use 
licensing arrangement? 

A Mr. Rodgers might very well choose tc pull his music 
or certain о? his music out of the pool and want to 
negotiate direct.y. 

Q let ше ask you this, Dr. Stanton: In the 
per-use world that you envisage, wnat arrangement woulkd 
you propose be mede 38 to ne4lj-composed works ,and 
so that the real meaning of my question may be clear 
to you, let me say chat it is my understancing that as of 
the present bine upon che instant that а member of 
ASCAP ceases composing, a piece of new music, or upon the 
instant that a member of a foreign society affiliated 


* 


» 


with ASCAP ceases eonpoali; à piece of new music, under 


the blanket license that plene of musie is inahant iy and 


automatically licensad Гор use oy anyone holding ап 


** 


ASCAP blanket license. 
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MR. TOPKIS: Mey we take. a very brief recess 

now during which I will consult my colleagues and 

see how otherwise we can develop Dr. 

Stanton's testimony? 

MR. HRUSKA: Surely. 

(Whereupon, a vhort recess was taken.) 

Q Just a couple of more questions, if I may, 
Doctor, and as I said to my colleagues, the disasters are 
on their heads. 

We spoke this morning of it being a part of 
your proposed per-use arrangement that ASCAP members be 
free to withdraw thelr compositions from ASCAP in 
accordance with procedures that would be established. 


Do you recall that testimony? 


А Yes, І do. And--well, maybe you should ask the 
question. 
Q If there 1sany addition you want to make to 


it, please fcel free to. 


A I want to be sure thet under the plan I have in mind 


that you understand thet if they withdraw the music vis-a-vis 


CBS, they would withdraw the music vis-a-vis NBC and ABC 


because then we would be in a non-compctitive position if 


they did not. 


Q So it would be part of your understanding that 
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4f а songwriter or publisher wanted to have his works 
licensed by ASCAP he would have to be willing to have those 
works licensed to all three major television networks, 

is that right? 

A I think in the end, 1f we are successful in what we 
are asking for, I think in the end it will be even-steven 
across the board because I think if the per-use concept 
works for CTN, ABC and NBC wili follow suit. 

But in that interval between the time that 

„the per-use grant is made to us, and ABC and NBC 

may still be on a blanket contract, if the publisher: 


withdraws his music for CTN. I would expect, under the 
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concept that I have been discussing, that he would : 


: withdraw that music as far as NEC and ABC are concerned. 
| Q You would think 1t indispensable that he 
‘be forbidden to withdraw just as to СТМ? 
A That is correct. 

Q Suppose ABC ad NBCCdecided to continue 
dealing wit: .SCAP on & blanket basis, what would you 
envisage then as being appropriate, so far 2s CTN and 
the right of withdrawal on the part of an ASCAP member 
stood? 

A I stand by my original answer. 
Q That is to gay that even though NB^ and ABC 


wanted to remain blanket licensees, you would want ASCAP 


withdraw those compositions 23 to GTN and its per-use 


license? 


sause this is very critical question, will you 
(Question read by reportey.) 
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Stanton 
| members forbidden гост i t 
| 
ASCAP repertory, subject to the blanket license, 
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| MR. HAUSKA: me object to the form of 
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1%? 


А Yes. 
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ASCAP's more oroninent songwriter. mombers withdraw their 


compositions from the ASCAP venertory Lor toiovisieon 


network purposes anc just by «oy of example, lot me suggest 


a few to you: 
Richard Rodeers. Туа Berlin, foc Cole 


Estate, the Oscar lisinewstbein staves, Hoary Mancini 


Burt Bacharach, Carly Simon, 2c> DI:. -- AF gong 


— 
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А Then I would consider it workable. 
Q Now let us suppose that they withdraw their 
| compositions from licensing by ASCAP only t^ per-use 
| licensees of ASCAP and left the compositions available 
| for blanket licensing. 
Would you then regard the per-use licensing 


a arrangement as workable? 


ле C»o0»z2 о=—- OZ2—-20*"m-» x»20u£. 


& MR. HRUSKA: Who has the blanket and who has the 
10 per-use? 
1 : MR. TOPKIS: Our two good friends, NBC 
12 and ABC, we will posit as continuing as blanket 
- licensees and that most beleaguered former friend, 

" = СТМ, w2 will posit. as holding a per-use license. 
* © And my question is, what is the use of a рег-изе 
2 ‚ license in that circumstance? 
A I beiieve my answer earlier, that I would not agree 
" to that kind of 2 situation. 
" Q You would not want 2 per-use license in that 
м situation, із that right, Dr. Stanton? 

. "Ea That is right. 

= @ ^9, are you telling us that the only way a 
= per-use license system could operate would be if your 
competitors were forbidden to take blanket licenses? 
- MR. HRUSKA: I object.to the fem of the 
28 


question, specifically the phrase, “Are you telling 
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us." 

MR. TOPKIS: How about 1f I saíd, "Do I 
understand you to say"? 

MR. HRUSKA: I would pursue my objection. 

G W111 you answer the question as best you 
understand it, Dr. Stanton? 
А wa you read it, please? 

(Question read by reporter.) 

A I would not object to ABC and NBC having blanket 
141eenses if the publishers and writers were required to 
pull their music for all three, 1f they pulled it on anyone. 

Q But that would be the only condition on which 
you would be willing to have ether ABC or NBC have a blanket 
license, is that right, Dr. Stanton? 17 you had a per-use 
license? 

MR. HRUSKA: I object to that, to the form 
of that question. I think the substance of that 
question was answered by the prior question and 
answer. 

MR. TOPKIS: I just want to leave no 
ambiguity and you will forgive this very limited 
repetition, I hope. 

I hesitate because the word "only" like the word 


"neyer" is final. 
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4 I do not want to pin you down, Doctor. 
I really stand by what I said earlier. 


“э 


а Just so there may be по mi~inderstanding 
between us, em I right in understanding you to say that 
1t ів an indispensable condition of the per-use licensing 
system working that if CBS has an ASCAP per-use license 

LE where ASCAP members are free to withdraw their works, 


j| then any blanket license held by NBC or ABC must be 
subject to the same sondition? 
4 With regard to the removal of musio from the 


4 repertory? 
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Q Tell me, Doctor, why would you expect that 
| NBC or ABC would take a blanket license in that circumstance 
от would you think that they would not? 
А I don't know what NBC ог ABC would do in that 
circumstance. 
Q Putting yourself in their position, would 
it occur to you, as a reasonable business man,to take a 
idee Moenoe where the license was of extremely uncertain 
coverare? 
MR. HRUSKA: This assumes that a competing 


network has already obtained a per-use license with 
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chat sort of condition. 
| MR. TOPKIS: Yes. Of course. 
2 THE WITNESS: І want to be sure that I 
| understand where ме are, because I think something 
you said doesn't jibe with what was asked. 
May I hear the question? 
(Question read by reporter.) 
| A In a sense I believe I have already answered you to 
that when I said earlier that I thought this thing would 
бо across-the-board when granted, for one. The other two 
would follcw suit. 

Q So that the availability of the per-use license 
in your expectation would mean that no network would take 
а blankc; license; is that it? 

А In the final analysis, the answer is yes. 

Q I figured so. 


Tell me, if yau would, Dr. Stanton, have you 


the world where the blanket license is not used? 
^ I am only familiar with three blanket licensing 
organizations, ASCAP, BMI and SESAC. 
т You have never studied the subject of copyright 
licensing abroad? 


A I have not. 


ж x 


e ` t ^ 
pret piget gt — Ü» ⁴ü— — 


ever heard of any society which respects copyrights throughout 
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Q Suppos^ o onary t of a 


SBS cancelled i з icense so that it co 


squire по righ:5 tC i 1с ‘.tewgh SC, and 


the other twe r rks. AEC and NBC 


Lens: 


Cort under 


circumsta 


the telev.s 


program: to 


which would ircl 


tiem orf che mailin 


Q 


ASCAP license? 


le 


A That's right. But I hope it doit happen 


Q Would you make „лу ofzorv to License 


4 


directly? 
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Q 
ducer 


networi: 


and that 11. we 
and that he would 
to perform 
mali 
woudu? t 
that 
is necassacy 


from whoever 


that. you woule 


A Well, I am чо a tren there. ai heartbrokei 
that C3S went ous but : ', answer 
it happened сиге before “ears азо vi- 
went on gtxike the three of “her. 


Q That va: іл 1940, X kelieve i 282 


A That's 21 years 490, 32 years aco. 
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Q But «t that tame АЄСАР has the exclusive 
right to licenes the music, I believe, cf its mem- 


bers and today he renbars have a right to License 


do it in 1946 
wouldn't do it: 
A 
in front cf the horse. 
couldn't teil you t 


what is gcing ko раррел, 


H 

Q fuopo52 CBS caacelied іс; license tc lay 
and tomorrow tre »rccuücae: 

A Yl covida’s 
I would Fave tc stick wita ASCAP, І think most o: 
the people wouid have 

Q "hy is 

A Woll, we 
what we are going to get. 

Q Suppoce someone trom CIS came to you 
said, "We woul like tc licenze" ~- they make 
following ва: They шау, "We would Like 
negotiate a contract with vou, агі under chi 


tract we would have the right to use any of 
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compositions in yorr catalog at a rate to bc 
neqot ia tod between us without getting prior ар: 
and that they vcuid remit payments in accorcear 
with the schedule in ths contract quarterly te 

j£ Fou wish, they wovld remit the 
iha writer’ 

caver ticure: 
gave then; would you ba willing to at least 
tempt to negotiate uhat kind of arrangeneni? 

A I don't think so. 
Q Recause vou-- 
A The writer 
writers? '&, Mx Norton, 1 can't 2211 
Mrs. Norion what. 
from ASCAP. 
Can I teli 
Q But if C38 hed cancelled its license pre- 
sumably they wouidn't use any works in the ASCAP 
repertory unless: they got the rights from the 
publisher or the writer. 
Well, we got the -tner two networks. 
That's right, 


That's right. 


SOUTHERN DISTR CT COURT REPORT RT 


them? 


you ara getting iro 


you would be 


Ccmoary 


wasn’t it Yes. He eventually caine back to 
ASCAP, 


she a couple ot compa 


зе Companies. He 


formed on CBS 
revenues from А 


КА. 


ЗАКЕН: 
ROCENRTOOM As I uncerstood what ha 
said he igpn't knew. 
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Whetacr he would make a ceal 
with CES er not? 

MR. ROSENBLOOM: Because it is based on 
something in the future nuch might or might not 
happen. 

And J guess І tried 
that future tine by saying suppose this 
tomorrow. 

MR. RCCEN2LOOM: Yes, but your question із 
still basec on suppositicas and fer thet reason yo 
ere supposing something in tna future thit mign: 
or might rot happen, and if it did happea then 
Mr. Vogel would be called upon to make a їєсіѕј оп 
but he is not called upon to make a decision until 
such time as that happened. 

And sc it would be pure speculation or 
what he might do. Xt would depend on a lot cf 
elements that are unknown a 

Q Dc you have any idea ac this time what 
kinds cf things you would want to know in making sne? 
a decisicn? 

A Well, don't forget, X am 75 years 910. I 

le. Glue. 
don't knew how iorg I am going to 


so I don't want to jazz the chine 
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want to give you 


Unless Lue tores netwo? qe: <ogethe- w 


ks, m 


ASCAP like they starce2 BHI and this tine 
ano na 
ara shey bcycoti us 


goly solely on deali.ag 


tizhent going through AS 


would ke concer ied 
about certain kiads 
Would y 1 3 1 Ssary vo consuit м 


uar catalcu before u 


с апу difference 

CBS was willine to pay you a Imp cum 
ducement to enter inte this acreement; 
vords, to a: you that you would 
amount of money coming in? 

A Every year? 

Q Either spread cver five years or Len yea 
Or just a lump sun ziel at the beginning? 


a Tump cum I wcauldr't be interested 
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rou b2 c теб about the 
a seiliziacion where vou were 
av. qeca2ribed:i 
І would worry about 
no. 
vou would bc willing to “ake tj 


to what they had perfcrmed? 


Mm anyoo<ay 


Little different fact situr- 
tral: there weve 
no central licensing agency such as ASCAP, and the 
only way to license works to the network was by 
negotiating directly with CBS program producers, 
producers of tlcse programs. 


A You see, if there is no ASCAP that would 


be AC snd NBC , А nre f them. 


Q That's right. 
A Well, if you b А р ovt, then І hove 
go with youlut if yor buy ASCAP out, 
go with you. 
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say 40 years 
issued an inajurcticn 
licensing ABC. NBC and 
CES? 
A 
will naopen. 
nave 
don't think it will happe 
Q Put you have ro pinion as to whethet-- yo: 
have ro knowledce at this Sime as to waetaer you 
would he willing to necotiace with the CBS producer 
under these circumstancec? 
a You w 
I don't want 
don't want to put in the Geposition anything abe 


со cut 


15 that what you want me to saj? 
to say that bu: you keep harping c. CES. end 
I am telling you the truth a Want me co sé, UBS 
treats me like a king? ‘ley i Е. 
e Frankly. I have т 


A I know vou don't. But I 


they don't do anvthing for me. 


SOUTHERN DISCRET^ COURT REPORTENS 
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MR. EOSMNRLGOM Let's stick to the 
questioa. 

TRS WITNESS: 
thing over again 
changing ASCAP z 
business. 
ress unless CBS buys chan cut with the other n:i- 
works. They say, ve ure goiag to own the 
Associacion.' 

negotiating wich 


thinking abosi 


which are people iiks sibsid arie Warner Brothers, 
independent predicers on the West Coast, 
Sheldon is а name that springs to піла. 
know whether he joes CBS programs or umnebody 
Or let's say would you negotiate with іле prod. 
of NBC programs? There i ic in the f? 
that theyare producers of CBS programs. 
A Well, you want ine to fix my imayginatis 
too far. I can't go that far with you. I cxn’: 


answer that. 


in that situaticn? 
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A Right now I have сос to wait and sit aad 
see what hap 77^3 

Q Rt the present time you do, through the 
Harry Fox organization, aegotiate with motion pic- 
ture producers, от you quote orices? 

А License? 

Q Yes, a license. The people who ave producin: 
motion pictures aze in neny instances similar to 
those who are picducing television programs? 

A That's cight. 

Q Would vou tel me what is the difference 
between dealing with tie motion pictire producers 
and dealing with the producers of television pro- 
grams which creates this great uncertainty for yov? 

A Well, the motion picture thin? we have been 
doing it since the aiking pictures business. The 
television thing you oly do now, this proposition. 

Q And when ASCAY decided to stop licensing 
motion pi:tures in around 1948, 1949, 1956, at thet 
time you didn't know how you would do it? 15 that-- 

A Didn't know at at time what to do, no. 
Bat it worked cut all right. 

Q Do you think that the difficulties cf 


carrying on transactions with producers of televisi 
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programs would be any greater than these involved 
in carrying on transacticns with motion picture 
producers? 

P. Weil, I realiy cz mswer that out I 
notice that the iV producers on the Coait, they are 
all in thé publishing butinsss. They have all got 
publishing firms, tco. 

Q But taere sight care an occasion when they 
need a soag lixe "(5x out to the ball jamne"? 

A 30 they соле 

Q They соге to 

A That’: right. 

Harry Fox. Thev ust say “We ing v5 use three 
minutes to chc:us," so cive them a price. 

Q And Gies the price vary from composition 
to composition: 

A Oh, erre. 

Q Does it vary wiih the kind of use the. they 
plan to make of it? 

A What? 

Q The type of use? You know, toree minutes 
of the chorus or -- 


A Yes, ringing əx irstrumertal. Yes, I woulc 
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MR. BAKER: Off the recorc. 
(Discussion off zu record.) 

Q At the present time the kind of iicense 
which ASCAP issues to the 3ietvorks-- 

A Is whet? 

Q The type cf liceise which ASCAP issue; 
to the network:-- 

A Yes. 

Q — provides that they shall pay a fixel 
fee for the richt tc use all of the copyricnated 
musical conpositions3 in cn ASCAP repertory =- 

A Their cataloc. 

Q Treir catalog, ths АСАР catalog, and they 
may use them as few or as un, times аз they like. 
‘hat is the мау the presen: license reads. 

Suppose that the Hurt issued an order to 
ASCAP which saida that you shall grant CBS a license 
which provides that CBS shall make paymen:s to 
ASCAP based upon the number of compositions whica 
CBS uses, end the frequency with which they use 
those compositions; or, to put it another way, basei 
upon the number cf performanc? credits which are 
generated by CBS use. 


So nov CBS has a License whereby they are 
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paying ar amount 
music they use f 
A CBS pcoducer 2:: an ATX producer - 
assume that AEC з the зарэ type с? license 
ABC producer comes со you ind sz „ “Уу would 
to license one of the 
catalog; woulda 


you be willing :o quote ^in 


the questicn? 

ME, BAUR: Ye 

AR. BLUMSTEZIN: | would lik? tha record 
to note my odjec:.: io the form of the question. 


THE WITNESS: Do yo: want me to answer that 


MR. BLUMSTEZM: Yes. 

A I don't think I can answer that, You are 
reaching out for something that isn t here ret. And 
ї can't answer that. As I say, I am the seccud 
witness, the third witness, and you want me to Jive 
my opinion and 1 am ccing to lay the law for АСАР: 
You want ma to Jay the law for ASCAP? I can't la; 


the law for ASC?P. 
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I am not asking vow to lay the law for 


I am the third perso: that you-- 

HR, ROSENLTCON: Lf you feel you can’: 
answer it. that’: enough. 

YEE WYTRES3: I can't answer. I can’t 
answer. 

HR. ROSENBLOOM: Ai. 

Q And the reason you c 
cause you just dca't have any idea what you would 
do until vou were асіоа11у presented with that 
situaticn? 

A Until I see what harpens wich MSCAP. 

ble with that. 
sould happen with 
ASCAP? I mean- 

A You put them > business. CBS puts 
them out of business. 

Q CBS put: then cut of-- no, no, they ах: 
still continuing to license xadio stations, telc- 
vision staticns, wired music service the same vay 
they do now, and they continve to licens: telev:.sicn 
networks except mat if the television network pro- 


gram producer cannot negotiaue a license direct y 
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camg 


with the piblisher of 
it through ASAP. 

бо I don't 3c 
business. 

A X know bui we 
I can't answerer. [t 
me about my SONGS I 2. taik t I can’t talk atout 
ASCAP and what 

м But I wasn’ askie «hat they are going 
to do. I was askim Жел an this circumstance if 
you knew 1С cx 

A 
I don't want to be 
am big enouyh to bo ‘the 

Q So that if nox 
continued со have all oí their works licensed threugi 
ASCAP you would tend to oo along? 

A I probably would. 

Q Suppose that ten of the leading publishinc 
сотрапј 25 іп Now York started licensing CES directly, 
CBS producers directly. would you then be more 
inclined to start calki to prcüvcers cf those 
programs i 2:7 Called ycu up? 


A i cen publishers. I ®on't think so, nc. 
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Q Suppcse there were 50 bic publishers, 
there are 50 rig p 


A Therece aren't 50. 


Vell. 

like that. AY 
owned zy pici 

9 nd Lf they are o d by picture ccrpanies 
and picture œ 
these programs, 
and if they 4: 

A 

o Suppose. the ter biggest pubiishe:: 
negotiated an acreemant with CBS which previded 
that CBS would use en, cf ihe works in their ce 
log at any time it wasted со and that CRS woulc 
make payments to each p bisher in accordance 
the scheduie set cut ir the contract, and 
a resuit 50 per cent of un: music used o 
directiy licensed from Lhase ten big publishers, 
would you give апу consi:.cration at that point to 
negotiating a similar lictase with Css? 

A No, X don't think se. They have s20ujl 

with their om cockney dor C reed me. 
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Q I take it that you nava ро: given глу 


thought then to what you wouid do 2.2 ASCAP were en- 
joined from licensing the 

A I had vo reason to. You 
to bring this S bee ur cw. I have never reed it 
in the papers, the {обо papers or anything. tf^ 
you are just startir; 

Q Are you gere aware cf the terms cn 
which ASTA? presently licenses 

A Not alioge:her. 

о Could you tell me what you со know арсы it? 

A Well, wil I know is that when Arthur Codfre;y 
was on the air he v coast. to coast and maybe got 
200 stations on radio, 200 points. 

Now, if you take-- say you have Johnny 
Carson's Show and he was on night time "па somebody 
got on maybe it would be 550 stations, 250 points. 
And al: I know is that we go for so many 

points. I used to co very well, but since rock and 
roll, since CBS and NEC are in the rock aid reil 
business, big, Asch has fail down a little bi 

Q I was thinking mora in turms of ihe basis 
upon which payments are made by the networks t» 
ASCAP. 
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A. That's fell down. 
о But whet I am talking about is-- well, vil; 
make it simple: 
Were you awara the: Г САР issues a blanket 


license tc the networks’ 


asked for a сору. 
Q But yov were geneva liy awar2 of that fact? 
A Yes, I was doing ver; well so I cCidn'c have 


а word to sity. 

Q Do you recall how you became aware of 
that fact? 

A Weil, my points went up. My promotional 
letters brought me а lot of points und І was ticklec 
to death. But now in the last six yecrs it just 
keeps going down and down and down becouse you don't 
program music, new all of a sudden you are anxious to 
get my music. I don't know why but there is some 
reason behind you. 

Q Really what I think CBS is interested ir 
getting is the right co daai with you rather than 
dealing through ASCAP. 


A But I have the wrine; 


0 
m 
ы. 
— 
с 
e 
— 
rt 
ws 


the writers’ living either, cen i? 
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CBS to geal with 


A I think sc. 


You “chink X 


Q 


further? 


more, like the sie 


more, I think 


and give them 
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we have got а func 


no mere, don't play it on ti 


give you somethiag. 


Q This l3 the 


they spread tho writer' 

years? 
A Y don’t 

i don't talk So 

The old man I i2 

new man I don’t know. 


Q 


Do yov thin: that 


go down, the revenues of 


if CBS started dealing dixe 


ISP 


is 
cake 


something, yox 


dude Teve nns eva 


ме 


and it never eis 


not baing sl:vec 


uf the 


WLCOW 


know. andl say. well, 


Youz music is ac good 


e air any mre, we will 


civution pian 


1 ‚Оле 


of жом .d 


tne price 


^ar company would cc dowi 
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your networks. You nus Setting ready to have arotie 


war cx senethiry ¢ л cll yu. 
jut yc int ta? 92 Of 22820 oui i 
qo dcwm 
i yes 
Q oui this be г: all because you wers coin 


the regotiatinc as ge: 27 ASCAP? 
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ry 
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Q At the presunti. tima it is my understanding 
that if the conc keia.ch.iy aby were played «ver 


CBS over 200 stations sa fea*'urc perfermaice taat 
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you would receive the sims 


as if any ctüe. song wert piayec over C 


Q As а “сазитс performance Wouid 


< 


expect tbe pric^s for “sature pexfoxmences ол Cat 
to be the sama if CBS were negotiating Аїсєсїлү viii 
publishers? 

A I can't answer that. You put me n а spo! 
I can't ensvev it. 

Q Assuming that gu had made th» Gecis.cn 


to deal with CBS for whatever reasons would you 
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Deposition of NED WASHINGTON, 4 
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of Cravath, Swaine & Moore, Esqs., One Chase 
Manhattan Plaza, New York, New York 10005 
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2 
NED WASHINGTON, having been 
3 first duly sworn, was examined and testified 
4 


as follows: 

5 EXAMINATION BY 

6 MR. HRUSKA: 

? Q Could you state your name and adiress fcr 
e the record, sir? 

9 A Mv name is Nel Washington. 1712 Angelo 
10 Drive, Beverly Hills, California. 

п Q Have you ever testified before in auy 


12 preceeding or trial? 


13 A In one trial, in i958. 
14 7 mat vas that? 
15 A It was a personal cese. It was nothing 


16 to do with this. 

17 Q | ve you ever given any depositions before? 
16 A In that case I did. 

i9 Q Any other case? 

No. 


JAve you ever signed any affidavits” 


Affidavits? І don't think so. Not that I 


Other than music or lyrics for musi«, 


have you ever written anything that was published? 
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Q Has there been a reduction in the publi- 


the question, 


cation of sheet music as far as you know? 


A In the publication of sheet music? 
Q Yes, sir. 
A I wouldn't: know. 


Q Do you think phonograph records are more 
important in the music business today than they 
were say in 1930? 

MR. TOPKIS: By more important, do you 
mean do they generate more dollar sales? 

Q All right 

A I would have to see the figures to know 
that but years ago the record industry was a very 
big part of our business, going way back. 

Q And you have no impression right now as 
to whether it has grown in importance? 

A Without the Zigures I wouldn't know. 

Q Do you elect to receive ASCAP distribu- 
tions on a current performance basis or on a 
Four Fund basis? 

A Four Fund system. 


Q What in your judgment are the advantages 


of that system to you over the current performance 
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system? 

MR. TOPKIS: What difference does it 
make? 

MR. HRUSKi: I think it is quite mlievant. 

MR. TOPKIS: I would like to hear the 
pertinence to this litigation. 

MR. HRUSKA: 1 don't want to run the risk 
of coaching the witness. 

MR. TOPKIS:: Well, then I will direct him 
not to answer until I have some indication- 

HR. g. ISKA If you would like to step 
outside with me, I'11 explain it to you. 

MR. TOPKIS: Fins. 

Excuse us, please. 

(Discussion outside the presence of 

the witness.) 

MR. HRUSKA: Could we have the lest 
question? 
(Question read.) 

A When I joinei ASCAP, that was the oniy 
system, Four Fund fys tem. As years went on I found 
myself satisfied wi.th that system; ths advantag3s 
I believe are that if I should have a dry perio? 


for two years I won't suffer as greatly as if I were 


SOUTHERN DISTRICT COURT REPORTERS 
ITED STATES COURT 


Washingtcn 


under a current рехїоглзпсе system, where if I hac 


no performances, І would heve no money. 


Q Suppose you are offered by ASCPP t16 op- 


tion of going on a cucrant performance basis in 


ASCAP distributions with respect to the performances 
ef your music on the CoS Television Networ* апд 
rcraín on the Four Fund basis with resrect t» all 
other ASCAP licensee uses of your music, would 

you elect that option? 

A I don't knew. 
thought 

Q Would you cons 
whether vou would elect the 

A I would consult with my attorrey. І 
would consult with my business manager ала I weuld 
consult moza with myself about it. 

factors woul you take ints 
ation, i£ you can answer that now? 

A This would эз a whole new way of fuactica- 
ing for me which I had never encountered hof ore and 
it would be a new wecld as far as І am concerned 
and dent know how Y would handle it aad what 


factors í would consider. 


lzg Washington 


* K* 


permitted the use of your music to be licensed on 
a royalty-free basis? 
MR. TOPKIS: What dces that msan? 
Licensed by whom, performed by whom? 
Q By any user of misic who is meking a publi: 
performance for profit? 


A Well, I think it was the policy of ASCAP 


for years to exempt certain charitable organiza- 


tions and churches-- 

I mean apart from that. 

Apart from that? 

2. 8. 

Only one occasion and that’s bean recently 
within the last few weeks when the Australian Cov- 
ernment asked permission to include the lyrics of 
High Noon in one of their textbooks of their 
£ hools. 

I thought this was good public reiaticns 
ара I did let them have it without charge, the 
lyrics. It wes for educational purposes ín tle 
schools. 

о Has any of your music ever been licensec 
directly either by you or one of your music 


publishing companies to a broadcaster? 
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A No. 

O Do you know of any writer of music or 
publisher of music who has ever issued a direct 
license to a broadcoscer? 

A Not to my acquaintance, по. 

Q Do you know of any broadcaster which does 
not hold an ASCAP license? 

A No, I do not 

Q Let's suppose that none of the television 
networks held an ASCAP license and suppose further 
that a representative of the CBS Television Network 
approached you and asked you for a royulty-fres 
license for the Carol Burnett Show, what would 
be your reaction to that request? 

A For a performance of a song оѓ mine on 

Carol Burnett Show? 

Yes, sir. 


You say if they asked me for a free license 


Right. 
I'd have to say no. 
Q Suppose they were willing to pay you 3100 


a license and they told you it was just one cf 


songs that Carol Barnett was going to sing o: 
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2 next week's program? 

H A $100? 

4 Q $100. 

5 A I'd have tc say no. 

6 Q Would you be concerned about cheapening 
7 your music in issuing such a license for $100? 

8 A Would I be concerned about cheapening my 
9 music? 

10 2 Yes, sir, your compositions. 

n A It wouldn't be cheapening it ir the eyes 


12 of the public but it would cheapen it in my esti- 
13 mation of it. 

4 Q Do you think this might affect your 

15 bargaining position with respect to NBC and ABC, 


16 that is, if you gave CBS a license for $100? 


17 А I have never given a thing like this any 
ig thought so I don't know how to answer your ques- 

19 tion. 

20 Q I am sure you have not given it thought, 
2 sir. Of course, it's never happened. But maybe 


we can just point out one or two more ques .ions. 
You are aprroached by CBS, they offer you 


$100 for performance rights license for the Carol 


D N B м 


Burnett Show and there is also the potertial that 
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A I just don't know the answer tc thet 
question. 

Q Let's сирро з that ASCAP get out of the 
business of licensing television networks. In youi 
judgment, wovld chat te gond or bad for you? 

A It would be Sac 

Q Why is that, sir? 

А Because the; performed this furction ail 
through my career. Тї. vould be a very upsetting 
thing for me personally and I think it would be an 
economic hurt to me at well. 

Q Do you think it would be gcod or bad from 
the standpoint of the nusic industry? 

MR. TOPKIS: І object to that cvestion as 
a matter cf form and direct the witness nct to 
answer. 

Q Could you describe the benefits of ASCAP 
membership? 

The benefit: oí ASCAP membership 

Yes, sir. 

It would take three cr four dave «co do 
that. 

$ Could you just outline the basic: point:s> 


A T think it protects the writer of werks 


public. 3 * 3 him a feeling that there 


STUER OC * 


NY SCORES Chasey 
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axactly. 1 bave he loug coroe- anc 


Q г wdorstac I widerstand. 


ja: e ing tic з that they u. 


jghts z. ange tc you. mu 


purl: 


Syne 


, А 
5e: Omen 20 


then that 


Approval as long 


c QVE 7 


Q Can you receil 
that you nove had with 


UC. 


the grand of а synchzonizatica 


i can’t recati 


ье 


2 Do ‘ou have any impression as to how many 


such serverse ciors you might have over 


tha course o^ 
n: ИУ, 
TEE 5 


laech Wash: nyton 


a given 


pudlisners w 


“<47 


стап 


consuitii« 


crue a 
..icenses ox motion dicture 
Performance richts licenses foc 


picture compunies? 


а; YOU CEN 


producer i с publ:.shers do grant combined per- 


formance and t;rchron .zat+on rights 
motion pictu:: Ic is ususlly in one 


But it includes both 


Wath ngten 


MR. ZOPKIS: Whai is thc question? 
Tha question is whether there have heen 
occasions ia v'w.ch music publis 
motion picture perforaance rights lic 
motion picture produczes without consultation witi 
you? 
Art ona knowledge <5 chis. 


whatever your contrast 


with a p Һат might sav, you have not given am 


۰ 


instructions i * rc t у shculd not 

license performance tights or syvnuhrenization rights 

со a motion picture rtrreCuce:: withcut yovr approval? 
I have nox. 

э T уч ever hod y a;cocia Aon sith 


Edward Lb. Marks 1»blisiu. соогу? 


th: nk so. 


that a key word in vour miad 


TIE UITNZS 


r 
@ 


word, tuat's а: 1. 


Washington D 9 
A aypothetical question. 


We 21.. know. 


se the C3S Television Network 


cancelled its ASCAP icense and that the NBC 


anc 


AEC Talevisi an Networ*s tinued i oli ASCAP 


licenses. 


#0113 it һе 


icense? 
~ TOPKIS Ore, come. 
Liliest cusstion I ever heard 


appreciate 


rave. 


the iine. 
to answer 


ilornia -- 


it would vour reaction be to the can- 


CBE “elavision Network of ite AS 


Tars. 
Wishington uofortune:ely is 


ad two heart attacks. He has com 


Wasi ington D 982 61‏ د126 
here becouse Le has lecai nawed as а def dant in‏ 


this action 


И I am not qc ir, to sit here much longer 
| and listen o such quz:stions put to him He has 
better tles to do rith his tive. 
I direct you not to answer th: cnestion, 
Mrz. Washing?:oi:. 
BY MR. MRUSKA 
C Who’: do yer: believe would be “he reaccion 
^ 


of the АЗСА heard tu: such a development? 

Mii. TOPKIS [ direct you not to answer 
that question. 

M3 FRUSKA im I correct in sosumi.ng 
tha: you wi.l Girect Mr. Washington not to answer 


any questions regaré:.ng developments thet might 


3 


oc ir in hir: vdqmer: in the event thet the CES 
Talavision ilero c ne2zlled its ASCAP ·іселзе anc 
the NEC and AC Tele cision Networks ret-ined thai 


ASCAP licenser 


H. N. TOPKIS You put yur cuestions and 


I will give appropri te Girzections. I don't want 
to unduly c.rovmscrioo ycu. I will not acga.esce 
in wasting of Lis ti 


ИЗ. HRUSIYA: You have just ok zꝛched to 


two questiois that qə fairly close to the heart о: 
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^)iPKIS: The heart scenes 


‘regquency of flotsam and 


MUSKA: X de wish you wor 


TOPKIS: Tr he can [2938123 


г hav: ro okvjectzon. Jus 


ro migrate 


{ей зал rut 


14 stacy 


с to shov 


Iris:: May I hear the question 


TOPKIS About as long as 


the lonti 
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with each otaer, abou: the frustrations and dísappoint- 
ments. 
MR. TOFKIS: American Society of Composers, 
Authors and Paranoide , 
THE N. -INESS: I like that. 
2 Can yox recali ary specific discussions 
you hadregarJi:c: the Licensing of 3M? 
^ Just over luicheon table, somebody says, 
"How about tha: 3M zl, whet are ve going to do 
«Бом that?" 
Somebx.y wili say, "I don't know mat we 
are going tc do about that. We will have to ex- 
plore it.' 
That would be the end of the conversation. 
I might: Һеа it two morths later ag.in. 
A casual manner. That's about the size of it. 
Q DO you recall any discussion regarding 3M 


at an ASCAP bou'd meeting? 


A Yes, I remember a discussion 

Q ро уол remember approximately whan it was? 
i I woulcin't know what date it was, no. 

Q What do you recall about the disc assior? 
A I thia: our counsel called our attenticn 


to the fact a situation had arisen and there wat 
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some discussior about it. it didn't cause any 


* 


- great waves of any kind, as I recall it. It didn't 
cause any great waves with me. 
5 Wha’: was in the minds of the rent of the 
5 people І don t know but it was not an excitinc 
thing, I wouid say thi:t. 
Q Do vou. remember what your couns:) reported 
to the meetiiig on this, subject? 
ie A No, I couldn t give you the whole sub- 
n stance of it I know it was brought up and discussec 
12 for a few minutes and some comments made оп it. 
13 Then counsel arswered some questions. Іс just 
1 seened tc dis right there at that time, when it 
15 was First broucht up at the meeting that I was at. 
K I don't atteid 211 mectings. 
T 0 Wha’: vas the tenor of tae conversation? 
10 MR. TC PRIS: I think the witness has 
T toid you. 
> МА. HEUSKA: Not quite. 


MR. TOPKIS: "hac do you mean by the tenor? 


2 

Q Do ‘rou know what I mean by the tenor? 
А A The:G was no fi:eworks involvec There 
" are thines w) Leve to face all the time in ASCAP 


and counsel is always reporting things to us for our 


TAI HERA ESTE.CT COURT REP C'T ES 
MM SD xT): ES. CIUS > Ouse 
Le. Soar OM Yo, We ou. MS T- te. COn owe Y. el 


~ 


vo^ 


lzg 15 Was ringtor D 956 36 


consideration ani he asks for our гесотто. ations cr 
he makes a rocomnenóücion, sither way, an? wa qo 
from there. 

There are many more important. things thet 
come up than he Minnesota Mininc. 

C D2 you recall whether your counsel-- ру 

ne vay, by your counsel, 1 take it you rgan Herman 
Finkzlstein? 

2 Rigit. 

Q Do you vecali whether Mr. Finkelstein re- 
ported that Sha. ro Bernstein алс Leeds Masiz hae 
licensed 3M? 

n i don't recall the naming of firms. e may 
have. = don't cocali that. But we were not oxcited 
about ii 5ocauss3 of th» non-exclusivity of our 
agretment. I guans the people had & right to do 
that. 

2 по you vemenber whether Leon Bre cler ves 
at that meeting? 

A XY don't know. 

The maka-up of the composition of the 
meetings always differs. 


Q Do ycu remembr any particular person at tiat 


meeting other than Mr. Fiakelst 


Washington 


I'm sure the president was there. 
don't: knew what other wembore of the board w 


present. I havea't lrokod up the minutes of 


mee sing of that oortícular Gay to refresh my помогу . 


it Сой гел прет any particular comment 


that was 
com acnt? 
Any pexticul:: comment, yes. 
д mild discussicn of St, 
cannot give you in dera. ! 


€ 


азе Jon. 


sure it was mild? 


years, things 
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your mince chat the weet 


a meeting at which 


1.200 tape, was čis- 


e 4» 


ST one, 


zuze the meeting you have 


& 


concerning ASCAP's li- 


Washington 


room as бс why 34 had not approached ASCAP іпе села 
of the pibiishor; but theywere just questions as 
to why. 


Q 


ing that you ast indeed wey the second ASCAP bord 


meeting raite Waar il first ASCAP beare necting 


at which the: subject of the direct Licensing of 


гё aí te: 


heard 92 


have those ~mrersations 1 
Le соте 
out of the roo. f mea come oat of the room aad 
they talk as they are walking down the hallway t5 
the elevators. 
anyone in 
елү indicate to you that: for 
arother ne was against the idea of 
sensing 3M directly? 
it со mo, ло, 


^O criticism expressal-- 


Washington 


K¥* 


A On, nos in tho lest 20, 
have becomn oriented and conditioned to know that 
AGAC can hol? them 
a publishar? 
How co +] clip a publisher? 
answer: that. . at sure they do because the publishers 


seon very willing to do business wlth AGAC, І think 


peckkenping probiem much simpler, 


the fact that music pub- 
standard agreement aire not 
n Sorry ~~ are not author- 
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Witaouz ACC “n approval? 
RAGAT o 
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9 No, no. Uncer the AGAC steadard form 
of agreement, “be publisher cannot license performance 
right: for televisior vsa witnovt tho writer's ap- 


Provz3. 


E 


o> m Aar — yt HJ 
CLA сасы 1 а 


have бо it nc of no to vefrech ny nun y 


on it М va that is inthe wortr: 


~ 


9 , н û the backexorvna of that pro- 


privy to the 


council 


anybody ox nos алу in^Cormatior come to your atten- 
tion which WOVE indleats why thet provision is in 


tha к ‘har: 3 xm of aureemant? 


Goes it? 


AGAC dees not aus: т АССАР, doo: 1:7 
чу knowledge, 


o LO yor think there is any need for ACAC 


audit ASCAD; 


Washington 


Absolutely none. 

Why? 

MR. TOPKIS: Oh, come. I object to that. 
Well, AGAC audits publishers. 

MR. TOPKIS: That's right. 

And it does not audit ASCAP, is that right? 
MR. TOFKIS: Arthur Young audits АЅСРР. 


Q Doyou know whether AGAC had any point of 


view with respect to music publishers directly 


licensing of 3M7 

A I don't know. I ver attended their council 
meetings so I don't know. 

Q Did you ever hear anything about a letter 
which AGAC sent to the music publishers who licensed 
3M directly? 

A Licensed what? 

Q Who licensed 3M directly. 

A No. I did not know of such a letter. 

Q Do you recall any discussion at an ASCAP 
board meeting regardiog AGAC's participation in the 
3M matter? 

A No. 


Do you recall] whether Mr. Finkelstein or 
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anybody else within the ASCAP organization was author- 
ized to take any course of action with respect to the 
direct licensing of 3M? 

A No. He was not authorized that I remember 
to take any direct action. It was a period of waiting 
to see what would happen. 

Q Are you a member of the CLG which stands for 


the Composers and Lyricists Guild of Amarica? 


A Yes, I am. 

Q How long have you been a member of that or- 
ganization? 

A The first six years that it was in existeace 


I refused to join. Then I was-- it was made necessary 
for me to join a fe; years ago. How many years ajo 
I don't know. 

Q Why was it made necessary for you to join? 

A I don't know how legitimate it was but thay 
seem to have a closed shop in the Hollywood studios 
and CLGA is somewhat different than ASCAP which is a 
non-profit organization and AGAC, which is more of a 
protective organization. CLGA is a union and I didn't 


care to belong to any union. 1 didn't feel I needad 


a union to do businass fcr me. But CLGA finally made 
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it necessary fcr ne to join by notifying the studios 
chat I was unemployable, at which point it was necessary 
for me to jcin. 

Q Do you know who within the CLGA notified the 
studios to that effect? 

A I don't remember whose signature was on the 
letter. 

Q Ted Cain? 

D It may have been. I don't remember whose 
name was on the letter. 

Q Ted Cain is the executive director of tte-- 

A I don't know if he always was but he is now. 

Q I take it. from what you said, you have rot 
served on any CLG}. committees -- 

А I was never present at but one meeting in ali 
these years. 

Q How did you hear that the CLGA had indicated 
to the studios that you were uneuployable? 

MR. TOPKIS: Excuse me. I can see ro relevance 
to this line of inquiry. I couldn't care less about 
what happened between Mr. Washington, CLGA,and the 
studios. 

If you want to suggest some relevance, I am 
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prepared to listen but I really don't see why we Fave 
to get into that area. 

Q Is there any other organization of songwriters, 
о your knowledge? 

^ That I know of? 

Q Yes. 

A Thare may be other organizations but the only 
one I know of is -- specifically for songwriters und 
songwriters alone i^ AGAC in this country. 

Q CLCA is an organizacioa of writors who score 
motion pictures and television programs? 

A And songw-iters. 

Q And songw-itcrs. 

A Composers, ~yricists Gaild of America. Con- 
posers and lyricists. Composers of song and ly-icists. 

Q The only ceascn I asked that is because ‘sou 
had said that the only organization of songwriters you 
knew of was AGAC. 

А I am talking about songwriters per se. 411 
screen writers are not songwriters. Very few are, in 
fact. 


Q When yousay screen writers, you mean to 


include -- 
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А Background music. 
Q For television as well? 
A Or whatever. 
Q Do you krow whether AGAC has a position with 
respect to the ASCAP licensing .ystem? 
A ASCAP what? 
Q Licensing system. 
MR. KORMAN: I object to that. 
MR. TOPKIS: What does that mean? 
Q ASCAP licenses users for performance rights? 
A Right. 
Q Is there a posi-ion in the AGAC organization 
іп favor or in disfavor of that fact? 
A I don't know of any position. 
Q Are you familiar with the Harry Pox operation? 
A Vaguely. 
Q Do you know that they operate as a clearing 


house for movie rights, ‘echanicals and television sync 


rights? 
A Yes. 
Q Do you recall when Fox got into the movie 


performance rights field? 
А No, I don't. І don't recall when that was. 
Q Do you recall when ASCAP got out of that field? 
* n 
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Q Do you think that is good from a sony- 
writer's standpoint? 
A My personal opinion? 
Q Yes. 


Yes, I think that is good. 


Q Why? 
А 


Because I'm interested in my colleagues 
and my craft and I feel that this is “пе best 
shelter they ccuid possibly have. 

Q Shelter from what? 

A Shelter from frustration, lack of 
incentive to write, loss of potentiality for what 
micht be created in the future. 

There are always г Stephen Schwartz or a 
Jerry Herman or -- whet is this other fellow's name, 
Stephen Sondheim on the horizon all the time. 

These people may not enter the profession 
if -- these songwriters might be discouraged fron 
songwriting but for the fact they have some scrt of 
organization tc take care of their affairs. 

They are not competent, I don't think, 
most of them, to take care of their affzirs. 


Q Don't they have business agents? 


A Yhe young fellow breaking into the 


business can't afford a business agent. 
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MR. H2USKA: We hope. 


THE WITNESS: Can 1 go off che record 
for e minute? 

MR. TOPKIS: I wish vou wouldn't. 
BY ME. НЕОСКА: 

Q Do voi believe that a songwriter wha 
has rot yat acme proulzczt would have a better 
chance to hava Ais musie used i! ad the copor- 
tunity to price his misie at а lower level? 
Used where? 
evel than what? 

PIs getting very, very 
close, Mr. Koman, бо going ёс the judge and 
insisting shat we have one counsel at these 
depositions and ne‘: two ox three. 

MR. TIPYIS: Go eherd. Put your question. 
You won't have any problems. 


The last gquestiua: Му. 


Topkis, was use where, and we cen assume for he 


purpose of this question, we are talking ebout a 
teievision network. 

Q 39 vou belicve chat a songwriter who hss 
not yet become prominent would have a better char e 
than he now has under the present ASCAP blanket 
licensing sycten to have his music used on network 
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MR. HRUSKA: That's right. 
MR. TOPKIS: Okay. 

A I think the songwriter would be crushed into 
extinction. I think the young songwriter you are talk- 
ing about who did not establish himself probably would 
no. last in the profession more than a year or two 
years, he would be frustrated and demoralized to the 
point where he wouldn't want to continue his care@r. 

Q I honestly don’t urderstand that. 

Could you-- 

A You don't understand my answ 7 

Q I understand what you said but I wonder if 
you could say a little more about the reasons which 
lead you to that conclusion. 

A Well, I don't think he could possibly have 
the business acumen nor the stamina to go with it to 
pursue this ‘ccm cf-- this kind of condition. I think 
he would just give up. 

Q What do yevng songwriters do now to get their 
music performed? 

AR. WILE: I object to the form oi the 
question. 

Q They don't form a relationship with a music 
publisher, for example? 
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A They are cut up so many ways that it is un- 
believable. 

Q When you say "cut up" -- 

Lh Cut up by business manacers, they are cct up 
by attorneys, they're cv^ up by the record producers, 
they are cut up by disk jockeys, they are cut up by 
everybody they come ir contact with. 

Q The reason they form-- 

A Because they are weak. They can't fight.. 

Q But the reason they form relationships with 
these agents, et cetera -- 

A They think they are joing to do them gocd 
but it doesn’t turn out that way. 

Q How would it differ in this system where the 
networks did not hold ASCAP licenses; that is really 
what I am getting at. 

A I just explained how it would differ. 
don't think they would go on with their profession. 

Q Because therewould be less money available? 

A Less money available for one thing. Another 
thing, I think thay would be up against forces which 
they could not ever hope to combat or compete against. 

A soncwriter, he is really a frail person gen- 


erally, He knows very little about business generally. 


SOUTHERN DISTRICT COURT REPORTERS 
UNITED STATES COURT Н 
ш ^ 1 227 


Washington D 977 11) 


That doesn't apply to all songwriters. 
Some songwriters асе eminently great businersmen Lut І 
would say the great majority would be the worst business- 
men in the world. 

Q Who are these forces that you mentioned? 

A The managers, the producers of the records, 
the attorneys, the disk jockeys, everybody. 

Q Do you think it is fair that you receive the 
same amount of distributions for a CBS Television 
Network use of any of your songs, irrespective of what 
song it is and irrespective of who performs it? 

R Yes, I think it is fair. 

Q Have you aver objected to that? 

A No. 

Q Have thera been any discussions at ASCAP 
board meetings as to vhether that system ought to be 
changed? 


A That would be a subjective thing. You would 


have tu ba Solomon to decide which song is better. Every 


songwriter thinks his song is the greatest song ia the 
world. 
Q Have thera been any discussions at any ASCAP 


board meetings that you attended regarding the per 


program form of ЖҮЗ 
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definition of it. * 

Q I understand that. Just your impressicn now. 

A I think I just answered that question. 

Q Have you war heard of any broadcaster that 
took a oer-program license, ASCAP per-progrem license? 

A I don't know of any personally, no. 

Q Do you recall any discussions at any ASCAP 
board maeting regarding any broadcasters'or netwcrks' 


request for a per-program license? 


A That doesn't coma into the board room. That 


comes into the licensing (department and I may not. hear 
about it at all. 

Q Have you ever served on am ASCAP negotiating 
committes? 

A Once. 

Q When was tha‘? 

A I was tryin: to remember the year. I can't 
remember the year bot it was-- it seams like some ton 
years ago. That wcild bring me back to 1962 or 1963. 

Q Can you remember anything about the experience 
at ali? 

A It was grueling. 

Q With vion were you negotiating? 

A With ёле CBS, ABC and NBC attorneys. We were 
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there until the ea:ly hours of the morning. 

Q Do you reiember what you were necotiatin:;? 

A A new contract. Which one I Forget rig now. 

Q Would this have Deen 19647 

А Ав I say, it could be. т don t know which-- 
just what year it was. 

Q And did the ASCA? negotiating committee «caucus 
from time to time to consider various points that had 
besa raised during the course of the negotiations” 

A So did the other side. They cancused, we both 
caucused at different times. In fact, we broke and 
went and had сог 4 zea and game back and continued 
negotiations. 

Q Was there discussion aaong the negotiating 
committee regarding the fee that would be offered by 
ASCAP to the networks? 

A Yes, that was a discussion. 

Q Do you remember who else was in attendance - 

A Who was wnat? 

Q Who else was in attendance -- 

A The only name that occurs to me on the op- 
posite side of the table was a man named Stabile. 

Q No, I mean on your side of tha table. 


MR, TOPKIS: In attendance when and where? 
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At some particular caucus, at some particu- 
lar negotiating meeting, or what? 

Q At some particular negotiating meeting, namely, 
the meeting that Mr. Washington has referred to. 

MR. TOPKIS: I didn't think he referred to 
one. I thought he referred to being on a negotiating 
committee that met from time to time. 

THE WITNESS: Oh, no. We talked among cur- 
selves and then we met with the attorneys. 

MB. TOPKI8: Once? 

THE WITNESS: One night as I remembor. 

MR.HRUSKA: Are you back with us? I think 
you missed the last five questions and answers. 

Q Who else from ASCAP was there? 

A Herman Finkelstein. Stanley Adams. A pub- 
lisher, I forget which publisaer. And myself. I think 
thera were four of us. And there was three attorneys 
for the networks, as I recall. This is a long time 
ago. 

Q I understand. 

Do you recall what the considerations were 
on the basis of which ASCAP made its final offer to the 


television networks? 


MR. TOPKIS: Was there a final offer made? 
ТЕМ Rte ds REPORTERS 
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MR. HRUSKA: Yes, there was a deal that 
night. 

MR. TOPKIS: But % made the proposal? 
That hasn't been established as yet. 


MR.HRUSI Thera was a proposal ASCAP 


Do you remember that? 

A I don't remember the figures exactly but I 
know there was a point of discussion about ? ^ or 1.9. 
I forget tho exact figures now. 

Q The precise question is, do you remember 
the considerations which led ASCAP to make its pro- 
posal? 

A Well, the networks, as I remember it, and 
it is very vague in my mind now after these years, 
but the networks wanted a reduction in rates. ASCA? 
didn't want to give a reduction in rates so they 
compromised and it. turned out very well, very friendly. 

Q Was there any discussion among the ASCAP 
group as to how much the networks could afford to 
pay? 

Could afford to pay? 
Yes. 
No. 
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Washington 
Should or should not? 
Right. Yes, oither way. 
I vould say there was more of a feeling we 
would rather not. 

Q Did anybody express a reason why you would 
rather not? 

A i don't remember. 

Q Have you ever had any discussions about this 
lawsuit other than at an ASCAP meet‘ ng? 

A You have to be momexplicit when you ask me 
a question-- disc ssions with whom? 

Q Well, le: me attack it from this standpoint. 
Discussions with anyone other than Mr. Topkis or 
other m wers cr associates in the Paul Weiss firm, 
or Mr. Korman. In other words, I am excluding tre 
work you did with your iawyers in preparation for 
this deposition. Apart from that work, have you had 
any discussions regarding this lawsuit? 

A I have had discussions with other songwriters. 

Q Richt. 

A When they would ask me as a member of the 
board what was going on, what was this, and I would 
try to calm them and say "Don't worry, we have aac 


these things come up during the years, and we have 


* RS 
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always worked them out amicably, i'm sure this will 
work out. 

Q Can you tell ne the names of the songwriters 
with whom you had-- 

A No, I couldn't. Just generally. After all, 


there are 17,000 members of ASCAP. 


Q 20,000, sir. 


A Writer members. So if you asked me which ones 


I talked to, they talk to me, they asked me questions. 
Ac I say, I try to keep them from pushing the panic 
button. 

Q Have you discussed the lawsuit with any pub- 
lishers? 

A No, I don't thirk so. 

Q Can you recall the substance of any discussion 
that you have had about this lawsuit either at an ASCAP 
meeting or outside of it, beyond which you heve already 
described? 

A Nc. 

Q Can you recall anybody at an ASCAP boarc 
meeting other than Mr. Finkelstein == strike that. 

tat me pot it this way: Can you recall the 
substance of any statement made by anyone at an ASCAP 


board meeting other thah Mr. Finkelstein concerning 
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particuiar uses R.S, Mees desirable substitutes? 


A I would say tha: would apply to almost all 
cases. Certain songs ar? moro desirable than others 
zn certain situations. 

Q Ара there are a body of compositions nen 
are relatively substitatable? 

A Relativaei" bat not-- it would be e great 
vater i. a down ргосозє, let's say. It would be a 
weakening process for tle user of the music, I be- 
lieve. itr opinion you are asking for? 

Q 128. 

Have thera очо: been discussions at ASCAP 
board mzotíngs which усл attended concerning the 
concept of Liccnsing music on а use basis,by which 
I moan to say charging the user of music so maay 
dollars aid cents for sach 282? 

А Z think counsel has suggested that was what 
CBS had in mind but thers hasn't been any long dis- 
cussions about it. We haven't coma near that point 
yet. 

Q 30 you have a point of view regarding that 
concept? 

A I hava a poini of view based upon my 45 year: 
as a vriter. 
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Yes, sir. 
That it would not be a comfortabla thing, 
Ү'11 ray, for me. 

Q my is tast, sir? 

A I um not used to this kind of world. It is 
Like ianding on Mazs. You'd sey "Low are ve goirg 
ito liva there?" 

Q Eas there b2en any discussion at ary ASCI. 
board moating that you have attondec rogerding tht 
gabjezt of price competition? 

A Not that J. remember. 

Q Can you recall any discussions that you had 
with : sople in the music business regarding the sub- 
ject of prica competition? 

A Not that 1 remember. 

Q Hava you given any thought or participated 
{п any conversation or discussion concerning the 
séministration of а per-program license? 

A Hava I given it any though? 

Yes, sir. 


To the adininistration of a per-program 


Right. ‘rom ASCAP's standpoint, let's зау. 


I know it is. part of our way of doing 
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Q Are you aware that NEC stated to the Coirt 
and to ASCAP that t was the NEC plan to at- eg: to 
license music not included in the 200 songs dirs ty 
from the copyright proprietors of those Ssonjs? 

A t did act know this. 

o Would that: change your attitude about the 
desirability cf ASCAP granting NBC such а license? 

A No, it would not change my fee Ing abont. the 
desirability. 

Q Why is that, sir? 

A As I stated before, it woulc bo a clumsy, 
difficult way of administorinc the a‘fe:rs of SCAG“ 
writers. It would be prajudicial to certain sory ~ 
writers and I think it wcild be a disservice to the 
American public who has an interest as woll ard XI 
think it would be very difficult for NBC to operate 
that way. 

Q What category of songwriters do you think 
would suffer under this sort of system? 


A тһе ones who are not repres?nted in thet: 


Y G(THERN DISTRICT CO. K^ "EUZRTE'S 
UNITED ! TAT 2S COURT FS: 
FOLEY «АЗЕ, NY., МУ. C TELEF? ONE: ORTLAND 7 AF3. 


22 


23 


Wasaington 1: 


о 987 


Q Even if they had the opportunity to license 


NBC directly? 

A I didn't Know this. 

Q That is why I asked bsfora3 whether this oar 
of it changei-- 

A I don't think it would ( sage ny coinica as 
to the awkwardrese and clunsiness of t tole daa. 

I don't think it would work well for the 

writer or the user of the music. 

Q What I am trying to jet at is why it 
wouldn't work well for the writer” 

A For one reason, T don't think the writer 
generally-- I am not speaking specifically -- I don't: 

iink the writer generally has a business acume:ı thai 

BS or NBC may have in negotistirj a dal. 

Q But he could leave tois zo hi: publish:r, 
couidr't he? 

A I don't think he would like to ас that:. 

Q Way is that, sir? 

A A writer is his own man. A publisher is his 
publisher. In fact without songs, a publisher is 


just a factory with nothing to manufacture. 


n And is not his ASCAP? 


x^ JTHERM DISTRIC СО U7 PRE ORTENS 
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A Is what? 

Q And the publisher is not his ASCAP? 

MR. TOPKIS: I don't underster | that ques- 
tion. 

Q The writer is content to have ?3CAP licanse 
his music but is act content to have zh: publiciiar 
license his musi.c? 

A He would rather have ASCRL?, put it that way. 

Q What T en trying to understand is why. 

A Bec...» they; have don: an eminently fina 
service for the songwriter all through the years аз 
they have for the users of music. It is a vary good 
arrangement, I think all the way throush. 

о The writar would not crus: the publishe:--- 

A The word "trust" is not -- 

Q Let пе ^ ish the question. 

-- would not trust the publisher to per “orm 
that service a3 wall as ASCAP performs it? 

A Well, arə you asking re o: are ycu ask. ig 
my opinion of all other writers? 

Q I am asking for your opinion regarding “he 
likely attitudes of the vriters you know. 


MR. TOPKIS: Oh, no. I will not let tiie 
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witness mind-read writers he knows. 


You may asa him what his opinion is. 

Q What is your opinion? 

A I think they would be very unhappy. 

e Have there been any discussions at ASCAP 
board meetings that you have attended other thar he: 
discussion you desc-íbed yesterday regarcina tne 
licensing of 3M? 

A I think I covered that whole thing as far as 
my memory serves те. 

Q Your memory may be bei “r? than nine. Му 


impression at the moment is the уси discussed ona 


ASCAP board meeting at which it was announced by 


counsel that some ASCAP publishers had licensed 2M 
directly. 

My question is do you recali any discussions 
at an ASCAP board meeting regarding the subject cf 
licensing 3M whichtoc::place after that first діғсиз- 
‘sion? 

A Theremay have been but I can’t de perfectly 
&.ce in my mind. 


Q Could you bring back the substance of any 


such conversation? 


RAK 
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MR. TOPXIS: We never had an opportunity 


to have a board meeting to consider the subiect. 
MR. HRUSKA: That is interesting neu. 

Q Have there been any ¢@iscissiors at an ASCAP 
koax@ meeting or otherwise in which yor partici rated 
concerning what might bo done in the event that the 
CBS Television Natwork obtain: a per-use License? 

A No. Hot to mv-- not tha: I recall., 

Q What do you think would he Zhe major davelop- 
ments in the music business in th: ever’: that tie 
CB Television Natwork obtain d tie sort of per usa 
license which I described? 

A You know, I am quite contusod by the fact 
that you are constantly asking me to speculats on 
something which I would have no way of knowing. 

Q Having bean in the business аз long as усо 
have been, Mr. Washington-- 

A I have been in the bisinass a long tiro ut. 
I have operated ways in the sam?» way for 45 усагсз 
and it is my worid that way. 

Q Are you aware of the fact that a songw-i-er 
cannot become a member of ASCAP unless he authorizes 


ASCAP to grant giall performance rights to all of hi: 


KK CK 
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AMERICAN SOCIETY OF COMPOS;Z238, AUTHORS 
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DEPOSITION OF PHILIP П. WATTENBERG, taken 
by plainti:f, pursuant to subpoena at the of:ices 
of Cravath. Swaine & Moore, Esqs., One Chase Manhai. 
Plaza, New York, N. T., on March 15. 1373, beore 
Howard Che u, з shorthand reporter end ot 
Public of ihe State of New York. 
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APPEARANCES: 


Messrs. CRAVATH, SWAINE & MOORS 
Attorneys for plaintiff’. 


E 


One Chase Manhattan Plaza, 
New York, М.Ү. 
BY: ROBERT K. BAKER, Esq., Of Counsel. 
J. BARCLAY COLLINS, Esq., of Count! 


Messrs. PAUL, WELSS, RIFKIND, WHARTON & © ARPISON, 

Attorreys for defendant ASCAP 

345 Perk Ave., 

New York, N.Y. 
BY: ALLAN BLUMSTEIN, Esq., Of Counsel 
Messrs. HUGFZS, HUBBARD & REED, 

Attorneys for defendant Broadcese Irsic, Inc 

et al., 

One W 1 Street 

New York, N.Y. 

RICHARD WILE, Esq., of Counsel. 

о0о 

IT IS &EREBY STIPULATED AND AGREED by sad between 
the parties hereto that the within depos:.tion may be 
signed before any officer authorized to acminister 
an oath. 
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с BED E, B. WATTENBERG, having “beer 
duly sworn, testified аз follows: 
EXAMINATION BY MR. BAKER: 

Q Will you state your name or the record? 


Philip B. Wattenberg. 


Where do you reside? 


50 Sutton Place South, New Tork, 10022 
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increased — NM that time? 


A Yes, 

Q I take it that you would agree wit the 
statement which I will show you in a minute: 

"The sales of sheet music which were the 

mainstay of the industry have diminished hugely. A 
hit ordinarily sold over a million copies" -- referring 
to sheet music ~~ now a sal» of a hundred thousand 
copies of a new song is rare." 

A Sounds like sorething І wcte. 

Q "The growth o^ sales of records has been 
а contributing .ause to she decline in sales of sheet 
music." 

Would you гдгее with that statement? 

A Yes. 

Q Could yor tell me, do you kncw a Mr. 
М. 5. Richet:ts? 

А I did, indeed. 

Q Mr. Richetts no longer is with us? 

A No; 

Q Wher. did he pass away? 

A It was in 1972, I believe. 

Q Could you tell me by whom was Mr. Richetts 
employed during the last 12 years? 
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2 А Chappell, Ltd. 

3 Q Do you know what position he held there? 

4 A lie was the -- I believe they call it 

5 managing director. 

6 Q What was his connection, if any, with 

d Chappell, Inc.? 

, A That's herd to say. 

я Q Did he have any managerial rzponsibilities with 
" respect to the operations of Chappell, Ілс.? 

* A For a short period. 

" Q When was that period? 

* A Between 1964 and 1967. 

" Q Would you describe breifly tie nature oz 

ы those responsibilities. 

" A The background is this: the Dre:fus brothers 
ei operated the two companies; one in London anc one 

" in New York. Louis Dreyfus was in London „, цах 

7 Dreyfus was іп New York. 

т Mr. Richetts wa: kased in London as the 

4 managing director of Chappeli London under Lovis Dreyfus. 
ы In the course of his work he traveled to 

the United States at least once a year and stayed for 

a a short period for the purpose of contaccing the 

25 


American publishers represented by Chappell Ltd. o: 
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London. Не had no function as far as Chappell New York 


is concerned. Tht was run by Max Dreyius, who died, 


in May, 1964 at the age of approximately 90, give cr 


take a few years. 

During the last year or two of his live: he 
functioned less frequently than in previous years. 

Then there was a managing vacuum. When 
he died Louis Dreyfus undertook with Mr. Richetts 
to manage both New York and London, and they alte-nated 
Án coming over here. I don't remember if Mr. Richetts 
was ever made an officer of Chappell, Inc. I am in- 
clined to believe he wasn't. 

He had a directive from Louis Dreyfus to do 
what he wanted to do when he got here. 

Q For how long a period of tine did he 
have this authority? 

A Well, Louis Dreyfus died May 4, 1967, and 
after that the two estates of the Dreyfus brothers 
became involved in the management, and Mr. Richetts 
was more restricted because he did not see eye to eye 
with the executor of Louis Dreyfus’ estate; and one 
of the executors of Max Dreyfus' estate was mace 
general manager of Chappell, Inc. 


Q When did that occur? 
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Q 
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Sometime after May 4, 1967. 
Within a yeas? 
Oh, yes. 


Do you recall the name of the director of 


Max Dreyfus estate who was made executor? 


A 


Q 


It was David Oppenheim. 


dad Oppenheim previo. been in the 


m . business? 


гъ No o 


Q 


Маз he a citizen of the United States, 


do you know? 


A 


Q 


A 


Q 


Yes. He practised in Bronxville. 
A Lawyer? 


Yes. 


DO you know whether he is still practising 


in Bronxvilie? 


A 


Q 


Tae last I heard, he was. 


Would you identity the executor of Louis 


Dreyfus’ estate with whom Mr. Richetts did not see 


eye to e:e? 


A 


The executor of the estate was a fellow 


named W4orra..1l. 


Q 


Was he a citizen of the United States? 


AK HESN DISTRICT COURT 3EPORT-KS 
UNITED STATES COURT Foust: 
FOLEY SQUARE, NV. N.Y. 10007 TELEPHONE: COR Ti ANO 7-45) 


Wattenberg 
Yes. 
Q In late ‘64 or early ‘65 di you know whether 
the Minnesota Mining and Manufacturing Corporation, 3M, 
approached Chappell and Company for the purpose of 
obtaining a license to certain compositions in their 
catalog which would enable them to have ome of those 
compositions performed via a bachground music service 
which they proposed to market? 
A Yes, 
How didyou become avare of that? 
Did Mr, Richetts tell you? 

A I believe that Allen Arrow called me. 

Q Do you recall approximately when that was? 
Sometime in 1964, 
Had you known Mr, Arrow previous to the 

called you? 
Yes. 
Zou had had dealings with lim previously? 


A Yes. 


Q Do you recall the substance of the first 


conversation you had with Mr. Arrow? 


A I believe he described the new b iness 


that 3M was going into, and explained what he was 


doing in it, 
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doing in it. 

Q Did he tell you why he was calling yov? 

A Yes. He said he was talking to a lot of 
publishers about getting these rights. 

Q Did he tell you that he had previously had 
discussidns withMr. Richetts? 


A I don't beiiev. зо, but 1 wouldnit swear t 


to it. 


Q Did he indicate to you wiry: he had called 


you and not someone else at Chappell? 

A Well, he didn't indicato, but as I said 
before, there was a management vacuum. 

Q And he knew you and so he thought he wouid 
talk to you? 

A That's righc. 

Q Do you recall what you said to Mr, Arrow 
during that conversation? 

A Not exactly. 

Q vo you recall in substance what you said to 
"Mr. Arrow? 

A I probably said, "That's interesting, 
and I will telJ my people." 

Q T: whem are jou referring wien you say “tell 
your people?" Obuiously Chappell, but vhoj at Chappell? 
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A As I said before, it was hard <o know to 
-whom to tell anything to. 

Q Let's go at it a different way. With whcm did 
you discuss during the period 1964 through 1968, to the 
extent there were discussion, with whom did ycu discuss 
at Chappell t' 3M proposal? 

A It would have been Mr. richetts. 

Q Mna eise? 

A I don't think so. 

Q Do you recat: ether Mr. Arrow mertioned to 
you that had previously attempted to negotiate a 
performance rights arrangement wiht ASCAP for this project? 

A He may have said fat, 

Q Do you recall anything at this time 
concerning the terms of the offer which 2M was prepared 
to make to Chappell? 

A The original offer was I believe 5 cents 
a composition. 

Q 5 cents per compositior per tape sold? 

A Yes. 

Q Do you recall any of the other terms of the 


proposal? 


A 5 cents was supposed to be two cents 


mechanical and one cent a year for performing rights 


ААН HERS DISTRICT COURTZE' JETERS 
UNITED STATES. COURT Hous E 
FOLEY Suae, OY. N.Y. 10007 TELEPHONE: CONO ANO PEEL 


heel Wattenberg D 1000 
for three years. 

Q One cent a year for three years? 

A Yes. 

MR. BAKER: Let me ask the reporter to 
mark as plaintiff's exhibit 171 a copy of a letter 
from Allan Arrow to Mr. Wattenberg dated Decenber 4, 
1964, attached to which is a copy of a lstter from 
Mr. ^dgren, to Mr, Richetts dated November 27, 1954 

{Plaintiff's exhibit 171 marked for 
identification.) 

MR. BAKER: I'd like to hand it to the 


witness and I will state now that that 1з for the 


purpose of refreshing his recollection as to any 


discussions he may have had during that period. 


Q Do you recall knowing Mr. Frank Rogers ai. 
that time? 

A Yes. 

Q Who is he? 

A Frank Rogers was the understudy of 
Mr. Richetfs. 

Q . The understudy for all purposes for for 
managing Chappeil, Inc.? 

A No; Chappell,Ltd had depth ia their 


management ani he was next in line to taxe over 
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management when Mr, Richetts died. Unfortunately, he 
died first. 

Q Now, this plaintiff's exhibit 171 which 
nas been marked, does this refresh your recollection 
with respect to the substance of the conversations 
you may haw had with Allan Arrow prior to the time 
you received this letter? 

A Yes. 

Q Would you elaboratc on this conversation 
further? 

А I don't recall having any extended convei- 
sations with Allan Arrow at 311. 

Q Any other representative of the 3M 
Corporation? 

A No. 

Q Mr. Orenstein? 

Possibly, but I don't recall any. 
What about Mr. Lindgren? 
I can't recall talking to Mr, Lindgren. 


Do you recal. whether pu requested a copy 


of the proposed contrac’: which 3M was wi.ling to enter: 


into with Chappel? 
A I think I did. 


Q ро you recall discussing with Mr. Richetts 
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whether from a business point of view it would be 
desirable for Chappell, Inc. to enter into suchan 
agreement? 

MR, BLUMSTEIN: May I have the question 
read back, please. 

(Question read.) 

MR. BLUMSTEIN: І want to caution the 
witness that you are being &ked about business dis- 
cussions you may have had with Mr. Richetts, not abou 


any communications you may have had with him in your 


capacity as counsel. 


You may answer the question. 

А То the bet of my recoliecticn Mr. Richet :e 
was in Londcn, and I did not talk to him on the 
telephone. So I couldn't have had any discussions 
with him. 

Q I take it from that statement that you 
were in New York? 

A i was always in New York. 

Q Did you ever have any discussions with 
Mr. Arrow regarding whether itwas desirable from a 
business point of view or otherwise for Chappell to 
enter into sn agreement of this sort? 


A I have to explain. I was just a lawyer, 
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and my function was to pass on information that came 
to me firsthand, but I never made decisions. I was 
not in a pcsition to influence other than perhaps 
giving a legal opinion now and then, 
Whatever I said to Mr. Arrow didn’t 

mean anything. 

Q Do you recall whether you did say anything 
to Mr. Arrcw? 

A I don't recall. 


MR. BAKER: I would like to askthe 


reporter to mark as plaintiff's exhibit 172 for 


identification a copy of a copy of a letter which 
appears to be from Allan Arrow to Mr, Wattenberg, 
dated December 3, 1964, and attached to it is an 
unexecuted proposed ag reement of 21 numbered paragraphs 
in length, and 9 pages in lergth. 
(Plaintiff's exhibit 172 marked for 

identification.) 

Q Do you recall raceiving the original of 
this letter? 

A Yes. 


Q Do you believe that .this was the contract 


which Mr. Arrow forwarded to you, the proposed contract? 


A Yes. 
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Q Now, prior to requesting г. ccpy of this 
contract do you recall either converseticns or 
correspondence with Mr. Richetts regardirg this 
proposal? 

A I believe I wrote Mr. Richetts reporting 
the information I had received from Mr. Prrow. 

Q Now, you have previously testified that 
during this period there was a management. vacuum at 
Chappel & Company, and I think that your prior testinony 

regarding your career аз a lawyer indicated that you 
were at least knowledgable about the music publishing 
business in thís country. 

I ehink you have also testified that 

Mr, Ríchetts vas just then becoming involved with the 
operations of Chappell, Inc, to the extent they did 
not relate to the relations of Chappell, Itd. with 
American publishing companies in connecc. vith 
Chappell, %:4„ reowesentation of then abroad 

At any time during iate '64 or the first 6 months 
of '65 did Mr. Richetts ever ask you for your opinior 


of whether it wis in Chespall, Inc.'s best interest 


te proceed with attempting to seriously negotiate 


this proposal? 


A I don't remember Mr, richetts ever asking 
SERM DISTRICT COURT Rete 09^ 
UN; TED STATES COURT douse 
N. V., NY. 10007 TEER IONE CORT AND = 


heel Wattenberg 
me such a question about anything. 

Q Anyone else at Chappell? 

A NO; 

Q Now, referring beck to plaintiff's exhibi: 
171 for identification, do vou recall whether there was 
any discussion of ihe number of songs which the 3M 
Corporation woulduse in its first series of tapes? 

MR. BLUMSTEIN: Chappell tapes. 
MR. BAKER: Yes. 

A Yes. I believe that that was among the 
information that Arrow gave me 

Q Do you recall whether itwas 200 songs? 

A I believe it was. 

Q Do you recall whetaer Mr. Arrow was prepa-ed 
to offer Chappell a guarantee as to the amount of 
revenue which would ie generated during eech year 
under this agreement? 

A 1 remember 5 one-paymert guarantee, yes. 

Q A one-payment guarantee, Covld yu elaborate 
on your recollection there? 

A Well, my recollection is that upon the signing 
of the agreement there would be one payment as a 


guarantee and that «would be it. 


Q Was it also k 3 understanding that once he 
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2 probably reaoived it, but I can't identis‘y this as to 


Go 


ring any beii at all. 

4 о Did you have 1 to discuss this 

5 proposal with any employee of Chappell, inc. or 

6 Chappell, Lid. 

7 MR. BLUMSTEIN: Which proposal are you ncw 
О -w-fer cing to? 

9 MR, BAKER: The proposal referring to 


0 licensing o? mechanical rights to the 3M Corporation 


Ain or around 1968. 


2 А I probably discussed it with David 
if 15 Oppenheim. 
4 Q Do you recall whether you discussed .it 


I5 with Mr. R:chetts? 

ió A No, I don't. 

L Q Did Mr. Richetts ever suggest to you other 
than in the course of seeking legal advice that if 

" Chappell, Inc. had entered into an agreenent with the 

2 3M Corporation for the licensing of performance rights 
21 that it wouid have been in trouble with ASCAP? 

22 А You say did he ever tell me that? 


MR. BAKER: Read the question back 


24 (Question read.) 
J 5 A I don't remember whether he did or not 
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Q Did anyone from Chappell, Inc. or Chappell, 
Ltd, indicate to you the view that if Chappell, Inc. 
or Chappell, Ltd. had licensed 3M directly they would 
have been in trouble with ASCSP? 
MR. BLUMSTEIN: Other than in the curse 
of seeking legal advice? 
MR. BAKER: Yes, 
A The statement is so meaningless that I 
can't remember anyone ever Saying it or ever suggesting it. 
о Why is the statement meaningless? 
A You don't get in trouble with ASCAP. 
Q Was Mr. Richetts the sort of a man who was 
easily intimidated? 
A No. 
Q Was Mr. Richetts a man who was in the ba 
habit of making meaningless statements? 


A Meaningless? 


Yes. 
He was in tne habit of exaggerating, 
particularly in his later years. 
Q Have you ever served as а memb er of the 5boari 
of any trade associations? 
A NO. 
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Officer, other than counsel” 
No. 

Q Do you recall any discussions which you 
may have had, again, other than in shte course of 
giving legal advice, with publishers or their repre- 
sentatives regarding the direct licensing of the 3M 
Corporation by U. S. publishers? 

A Yes. 

Q With whom did you discuss that? 

A I recall discussing it with Leon Brattier 
of Shapiro, Bernstein. 

Q Approximately when did that discussion 


take place? 


A At the beginning of the whole thing. 

Q Where did the discussion take piace? 

A On the telephone. 

Q Do you recall the substance of that 
discussion? 

A I merely wanted to know what he was doing 
about 3M. 

2 What did he tell you? 

A I recollect that he said that he was 
lécensing them and some of the other publishers were. 

Q Did he discuss with you at all the terms 
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of the agreement he was negotiating witr ЗМ? 

A He probably gave me an ortline of the terms 
which were in the first proposal given to Chappell, 
except for the guarantee which would have differed 

Q Do you recall anything else that he said 
in connection with this? 

A No. 

Did you talk to anyone else: 

I am not« sure. 

You may have, you may not have? 

That's right 

Did you call Mr. Brattler or did he call you? 

A No, I called him. 

Q Did you ever discuss the direct licensing 
of 3M with any officer of a trade associaticn in 
connection with the music publishing business? 

A I don’t remember any discussion with any 
officer of any trade association on the subject. 

Q Did you ever have any discussions with any 
representatives from AGAC? 

A мо, 

Q Other than the licensing of performance 


rights by certain publishers to 3M end the licensing 


of performance X aq of theatrical 
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Q Do you recall any of the figures or terms 
which Mr. Korman related to you regarding their licensing 
agreement with Muzak or other background music services? 

A No, I don't. 

Q During your association with Chappell other 
than in the course of giving Hal advice do you . reca..l 
whether any representative of Caappell, Inc. or 
Chappell, Ltd. ever expressed to you the view that 


performing rights were best administered through 


, performing rights societies? 


A Not in so many words, but _ cobably a 
number of times. 

Q Do you recall any occasion on which that view 
was expressed to you in substance? 

A Not in words, but by actions. Max Dreyfus 
was one of the stalwarts of ASCAP. 

Q What actions led you to believe this? 

A "ell, he was a director and took nis 


directorship vcry seriously. 


Q Did Mr. Richetts share this view? 
A Mr. Richetts was a directér of PRS, which 
is -- 
Q Performance Rights Society of Great Britain? 
A That's right. He took his directorship very 
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seriously. 

Q He believed that it was inthe best interests 
of Chappell, Itd. to sicense through PRS? 

A Yes, 

C Did he believe that it was in the best 
interests of Chappell, Inc. to license tarought ASCAP? 

A I am quite sure he did. 

Q Did Mr. Richetts express the view to you 
that he believed Chappell, Inc. had lost a good deal 
of money by failing to enter into a direst licensing 
agreement with 3M in early 1964? 

A I don't remember any such statement. 

Q You say you ſon' t remember any such statement 
Do you remember any discussion wÈh him ox a statement 
by him which conveyed that substance? 

A NO. 

Q Do you know whether Chappell, Inc. during the 
period 1968 through 1972 entered into an agreement with 
the 3M Corporation to license mechanical rights to 
worksin the Chappell catalog? 

А That would not be in шу ken. 

Q You mean that would be something you would 


not be involved in, so you wouldn't know one way or 


the other? 
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That's right. 
Who would have been involved i. that? 
A The licensing department of Сларре11, 
Q 20 yu know who at the licensing c vartment 
of Chappeil? 
A The man in charge of the depactment is a 


fellow named Philip Mahfouz. 


Q Do you know whether in the normal course cf 


business that license would have been transacted throught 


the Harry Fox Agency? 
A Well, Chappell does its own licensing. 
Q It does not use the Harry Fox Agency? 
A It uses it for collecticas. 
MR. BAKER: That is all. 


(Tine noted: 12:30 P.M.) 


Subscribed and sworn to before me 


this day of 1973. 
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IT 18 HEREBY STIPULATED AND AGREED by and 


betucen tie partics hereto throug: their respective 
counsel that the within deposition iav be signed 
and sora bO balore any Necary Public with the 

Gane fore? спа effect пв if nlgnec ond aworn to 


before the Court. 
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Q Whas is your nane 
A Robert D. Wood, Groenwich Country Club, Greenwich, 
Ceanocticet, 
Q Me. Wood, you ave currently president of 
the Coluibia Television Mctvosk; is thas correct? 
Correct. 


And you pave been vresident since Vebruary 
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